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preface, 

TO THE 

FIRST EDITION. . 



TiEiE subj^ts discussed in the following Essay' 
have of late years engaged much of the atten- 
tion of those persons whose chief business lies 
in Lloyd's; and for this reason hopes were' 
entertained by the writer; that isome one aniong 

• • ♦ • • » 

them/ who might be pointed out as competent 
to the undertaking, would have given to • the 
commercisd world the result of his experience; 
and thus have been the means of putting to 
rest at least some of the important questions, 
which, for want of authority to refer to still 
ren^ain unsettled, or open to discussion. 

it is now above thirty years since any thing 
witttm expressly oti^'thejbrocfice of insurance 



VI PREFACE* 

« wcrfat's has appeared ^ If such publications wefe. 

i*^^^- more frequent, we should probably not, be in 

the state of uncertainty on many points which 
we now are ; fot it is by the^ comparison of 
opinions and ideas, that correct principles are 
ascertained. > [ 

In the absence of any practical work of late 
date, the writer has thought proper to go be- 
f^f^ the public ; and it inay »ot perbs^ be 
deemed irrelevant to state> that this £$say was 
Qri^nally intended as part of a " Treatise on 
Ibe Practice of Ipsunmee," &c. for wbi(^ be 
hafi been ina^ yeait Gc41potiog inateriajlf ^ To 
tfa^ work the writer has devoted much of his 
attention, with the hope of making i% m>rtby 
the public eye ; but he has hith^to, Uom va* 
rsous causes, not the least of which is the uur 
wttled state of the. practice, been prevented 
from completing it. 

It will be percdred tbat the subjects H'qq^ 
of in dm Essay axe chiefly .those mentioited by 



4tf |fc^ 23 ofikmrBEFOm of the Wh Jt^, 
1811. 

Much has been said in favour of establish^ 
itig a code of kuniraiice laws, similar to those 
promulgated in foreign countries; but it is 
apprehended tllat few person? of experienpe ia 
Uoyd's willy on eonsidertfion, be> disposed t» 
i£9|^eoinn)end' such a measure. It woidki per-* 
https be extremely difficult, if not wholly i»tt- 
practicable, to make poskive laws to suit every 
ease ; and it is doubtful whether, if sueh were 
ilaade, they would be foimd ]bo a^wer the pur- 
pose of preventing litigation K The x>bj6ct, it ' Mawhaii 
becHiceived, would be more readily, and better p««J'd"c. p.«i. 
attained by the quMle above pelted out :-^ 
that of men of experience communicating their 
Mfionrledge to tke world. An attempt was 
indeed made in tlie year 1747, to procure an 
net of parliament >^^ for the better reflating 
odaysimmcei^ on sfaips^ and >oq goods laden qfthfrn. of 

Com, V. 24. 

tiiefeptij and »>r preventiag ftauds therem^^ ^ p. 597, and ut 

infra, 
Appendix iii. 



viit PKMfktm: 

&ci Leave Ti^as .given,; and . a idomtmltee frw: 
appointed to prepare and bring in tiie. billy 
but it is almost unnecessary to observe, that it 
didnot pass into a Jaw. . 
• Thepractice of insurance (as relative to the; 
adjustment of claims arising out of. the con->, 
tract,) which might from its intricacy be. al*-. 
most denomuiated a science, is still but in)-*; 
perfectly understood} and, like, every thing 
dependent' on ;custoi]ti and precedent, itsimr^ 
provement will be. but gradual, until repte.ted 
examination and discussion shall. have fixed it 
on '3olid principles, and have secured to theoir 
that universal suffirage which would probably 
never be yielded to the result of the deliber 
rations; of any particular body of men. ; 

The great add only end of tnsursince, a9 
known to, and quoted, by every one, is indemr^ 
nity; and the great difficulty in the practice^ 
is,.in so accuiBtely: adjusting the claim of tl^, 
merchant on the underwriter,*, that each party^ 



PAKFACE/: IX: 

tniay be. satisfied ;-r4his, however^ TiriU/nevetii 
be,- JdlL the principles. and the practice: ofio-': • 
surance are more perfectly, and are equally 
well; understood by both. It is indeed, necesi* 
saiy. always to bear in mind^ that the general! 
importance: and even the particular utility of> 
insurance, can never be so well maintained, as:; 
by: preserving the purity of the principles on., 
which it is founded : — in this, the assured:and : . 
the insurer are equally interested. 

■ 

If the writer should be so fortunate as to 
place some of the subjects of Mrhich hetre&ts 
in a clearer point of view than that hi which 
they have been generally seen, his object will 
be attained. He has not the vanity to imagine 
himself capable of communicating any thing 
new to those who are well initiated in the prin** 
ciples and the practice of insurance : to such, 
a work of this nature must be useless ; but he 
has at times had occasion to remark, that the 
commercial community in general possess 



much less infiKmsliGUi cm tiu^ subjeettliiii is 
ratyiired Srom its impoFtance to their interests. 

In an appehdia: is ^ven a list of the foreign 
la^s^ and of the foreign and English writeni 
on insurance, and on maritime law; whiqh 
may be serviceable as showing the sources of 
our mformatipn, should (U^s essay survive the 
present day* 
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preface, 

TO THS 

SECOND EDITION* 



Thb writer caimot allow tfab edhion to go 
fisrth without expressing his gratitude to his 
friends in lioyd^s and to the mercantile public^ 
for the favourable manner in which they re- 
ceived the first edition of his Essay. This 
feeling has induced him to dedicate a great 
portion of his time to tlie correcting and en- 
larging of the present one. He hopes he shall 
be pardoned, if it should be thought that he 
has gone to too much length on the subjects of 
which he has treated, when he has the high 
authority of the learned and judicious Mr. 
Justice Pwk, for sayiQg that Uiese are, '^ of ail 
others, th^ most intricate and perplexing iq 
the whole l»w of insfurftuce *•" i%5««wt, &e. 



xii PREFACE. 

The writer found from the remarks of hid 
friends, that he liad not in the first edition 
been so fortunate as to make^the distinction 
sufficiently brostd between the Articles coming 
under the head of general average, on which 
there is no doubt ; and those whi<Jh are dis-^ 
puted or doubtful. He has now endeavoured 
to remedy that defect, by separating the arti- 
cles^ and mavking the two classes differently' 
from each oth«r : — the first class with a nui^ 
tneral,' the second with a letter. 

Before closing this preface, the writer begs 
leave to point out to the attention of the com- 
mercial world, and particularly the Committee 
of Lloyd's, some subjects treated of in the 

• . - • ■ 

Essay, which are not yet considered as settled. 

'. ■ ' • • . ■ ' 

They are as follow : — 

Part i. ch. i. § 1. jirt. 2. fa] Ship purposely 

t * 

run ashore, to avoid being driven ashore. 

Idem § 2. Apportionment of General Average. 

■" . ' . - » • . 
» p.75, 3d Edit. Idem cir. II. § 1. (Note, p. 76)*.' The demand 

, of Seamen'^ Wages in case of the voyage accidentally 

ending short of the ship's port of destination.^ 



.. ^ . ■■* 



PREFACE. xm 

Idem § 3. Art. 8. Sales of Whole Packages of 
manufactured goods^ when only part is damaged. 

Idem GH« III. [viii.] Damage done to a Ship by 
engagement with the enemy. 

Part hi, Art» 3. Apportionment of the Interest^ 
and Return of Premium on policies on goods after 
the risk has terminated. 

Part iv. The questions arising out of the Memo-r 
randum of Warranty at the foot of the policy, 

Appbndix IL Statement of particular average 
op Mani^factured Goodq. 



"sry 



At the suggestion ctf the Cpnamittee, for 
which the writer takes this oppprtunity of ex-r 
pressing his oblig^tioni he has added a copious 
INDEX to this edition, — »which he hopes will 
be useful to his readers. He has also prefixed 
a Tables of Contents, which wfll serve ^ 
a short analysis of the work, 
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TO THK 

THIRD EDITION. 



The unprecedented short time, for a com- 
mercial worky which has elapsed since the 
publication of the second edition, again calls 
for the author'3 grateful acknowledgments to 
the mercantile world. He would have thought 
it necessary to apologise to the purchasers of 
the ^rst edition for the alterations made iq 
this and in the preceding one, — ^were it not 
tliat the still unsettled state of the practice is^ 
lie ima^ne^, sufficient to justify ]m\. 
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PART I. 



0f aberage* 



The books written on the law of Insurance 
and the ordinances of foreign countries in- 
form us that there are three kinds of Average, 
viz. — General Average,^— Particular Average, 
— and Petty Average. 

The word " Average," when applied to Ma- 
ritime Commerce, is said by CowelU, to mean « coweU's/n- 
^^ a certain contribution that merchants and 
others proportionably make towards the losses 
of such as have their goods cast overboard for 
the safety of the ship, of the goods, and of the 
lives of those in the ship, in a tempest ; and 
this contribution seems to be so called, be- 
cause it is proportioned after the rate of every 

B 



2 OF AVERAGE. 

man's average^ or goods carried*." In gene- 
ral, the meaning of the ter^i is " a medium ; 
» Johnson's or a mean proportion ^" 

Dictionary, 

^ The writers on Insurance are not agreed as to the 
etymology of the word " Averag&"-*-Mr. Serjeant Mar- 

« Manhall, shall * quotes Co well, who considers it to be *^ derived 
^' ' * from the Latin word — averagium; which comes from 
the verb averare, to . carry, — and ori^ally signified 
a service which the tenant awed to his lord by horse 
or carriage. It is said to have been introduced into 
commerce, to show the proportion and allotment to 
be paid by every man according to his goods carried** 

> Millar, p. 334. Millar^ thinks the word is derived from the Saxon l>ea^|: 
t. e, half, which corresponds with a word of a similar 
sound in all the Teutonic languages, pronounced widi 

« Johnson's the /mute*; — Whence the word ha/vers, partners; and 
Duhbttary. ^^gj^Q^dLge^ partnership. Ha/verage, or average loss, 
therefore, means a partnership loss. Perhaps the opi- 
nion of this being the most correct derivation, may meet 
with some confirmation from the word being written in 
the German, (a self-derived language, ) Haverie, In the 
Dutch, it is Averie; in the French, Avarie^ in the Italian 
and Spanish, Averia. If any person be particularly cu- 
rious on this subject he may consult M. L. Boxhom, 
(tn Dissert, ad Arnold. Viimium J. C.) who pretends to 
trace back the word to the Arabians and Scythians, 
from the latter of whom he says the Germans received 
it, and the French from them. Q. van Weytsen, in his 
Treatise on Average, says that the word is derived from 
the Greek fioLp^Sy (which signifies onei5, or weight, trou- 
ble, charge,} and having the privative prefixed^ makes 
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' ^9f the three kinds of average mentioned 
above, the first is the only one properly enti- 
tled to the appellation. — The second is made 
use of by foreign writers, merely in opposition 
to the first, or as a means of showing that the 
danmge incurred is a particular loss, and is 
not, therefore, a suligect for genei-al contribu4 
tion ; L c it is no average at alU. The third* sir w. scott, 

• !/• i* \ !!• ^ Rob. Adm* 

IS composed of some of the petty and ordmary Rep, p. 293, 
charges of the voyage ; and it might as well, 
therefore, bear any other name as that of ave- 
rage. It is only in that case where the term 
is never used, that the appellation would be 
correct ; — that is, when any charges specifi- 
cally attach to the cargo :-A{ in suck a case 
the ship be a general one, the shippers must 
ali bear these charges in proportion to the value 
of their goods ; and thus this may very properly 
be distinguished from a general average, and 
the term " particular average" may be correct. 

afiapof {aharos or avaros) — ^without charge, which word 
h made use of when a vessel having made a jettison ar- 
rives without its entire cargo. — Be this as it may, it 
would require some boldness for any one to assert that 
he had found the'true etymology of the word, after the 
very learned author, Emerigon*, having declared that« TrMd^Asm^ 
it is not yet discovered, and that it is probable it never ^^^^{ torn, u 
will be. 

B 2 
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4 OF AVERAGE. 

But this is not the way in which it is applied 
in Lloyd's ; there, a particular average on 
\ goods, means, a partial loss in their value, oc* 
\- casioned by sea damage. 

Average properly means, — a contribution 
made by all the parties concerned in a sea ad- 
venture, to make good a specific loss or, ex- 
A^ pense incurred by one of them for the general 
benefit. 

The custom is of very ancient date ; for it 
has a principal place in tlie laws of Rhodes ; 
which were, it is said, formed and promul^ 
gated nine hundred years before the Christian 
ia^ra, and were afterwards adopted by Justinian 
> Digestorum into his Digest ^ It has been iustlv said that 

lib. xiv, tit. 2. •r J 

DeiegeRhUiA ^' the wisdom and equity of the rule will do hor 
seiden, De iio- nour to the memory of the state from whose 
lib. I.e. 10. 8.5. code 4t has been derived, as long as maritime 

Huet, Hisi. du ' i_ ii j o » 

€om. da Ana commerce shall endure*. 
•Abbott on . From the above definitions it may be infer- 
y"^.^' * ^' red, that the word is not applicable in any case, 
in the first instance, to a policy of insurance ; 
but that it is more properly connected with the 
rights and duties of the ship-owner and the 
merchant. The apportionment indeed, for the 
general contribution, is made (or it ought to 
be made) without a reference to any policies 



OF AVERAGE. 5 

being effected* — The positive contract of in- 
surance * is of many centuries later date than 
the implied contract of average ^ * Grotiusjib. h. 

It may be remarked, that the word " ave- 
rage" dots riot once occur in the body of a po- 
licy of insurance. In the memorandum of war- 
ranty at the foot of the policy, it is mentioned 
as distinguished from general average. 

losses® ; and so the courts of law in this coun- • Pothier. 7v. 

, , . des Con, d*Asu 

try use tne term. c 3. n. 1 12. 

* « 

* We do not know when the practice of Insurance 
commenced in this country ; but Quintin van Wey tsen, 
who published his judicious TraiU des Avaries in Hol- 
land as far back as 1563, places London before Ant- 
werp — for speaking on a matter where the insurers are 
liable, he adds << suivant la couiume de Londres et de la 
Bourse d*jinvers^" From the author thus quoting the ' Q.vanW.p.37. 
custom of London as an authority, we may reasonably 
infer that the underwriters of this great city were, two 
hundred and fifty years ago, as they are at the present 
day, pre-eminent of all others. It is worthy of observa- 
tion, that this writer and others after him place the in- 
surer in the situation (in regard to the protection of the 
Ifiw) of pupils or in&nts — he says, " VAssureur qui est 
protegi au tenu par tout comme nn pupUleJ* 
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CHAPTER L 



OF GENERAL AVERAGE, 



So much has been said on this subject by the 
ancient and the modern writers on Marine Law, 
that it may not be necessary to go at length 
into the question ; particularly as such a dis* 
Gussion would be out of its place in an Essay. 
It is therefore my intention chiefly to consider, 
— what constitutes a claim to a General Con- 
tribution ; and the Nature and Value of the 
Interest to contribute. 

Sect. I. 

or GENERAL AVERAGE LOSS. 

A claim for a general contribution may arise 
from two causes : — First, — from a sacrifice 
deliberately made of the property of one of the 
parties concemied in the adventure, for the be*' 
nefit of the others ; and whereby his loss is 
directly converted to their gain ;— for this he 
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has a right to claim ResHtutioh^; — ^according • mg. Leg. 
to-^the equitable maxim of the civil law, Nemo (^ i? ' * 
debet locupktari aliend jacturd ; — " no one PoJ^Ord! *^ 
ought to profit by another's loss'." Secondly, avaTweytaen, 
a claim may arise from expenses incurred, or ^^Itfu^civ. 
services performed, by one party,— (tf. g. the M^g^jJ;^ p, 55. 
ship-master,) for the general benefit; — and for ^^^g^^' 
this he has a right to claim a Recompense. But ^'fi^*'* ^ 
where neither of these principles will apply, Bmerigon, 
no contribution ought to be demanded. Kiiime»' fv. Eqi 

• . . b. 1. p*l. c. 3. 

The requisites necessary to make valid a $ 2. 

Park f> 121 

claim of this nature are as follow : — ^When Miliar, p. 335. 
/^e^^iVei/m is demanded, — the ship must be BeDecke/n.90.' 
in actual distress; the thing intended to be ^' 
destroyed must be expressly selected for that 
purpose ; — the sacrifice must be made preme- 

* That this maxim is not always to be construed lite- 
rally may be illustrated as follows: — ^if of two ships la- 
den with com one be lost at sea, the corn on board the 
one which arrives may sell at a higher price, and thus a 
profit will be gained by another's loss. It appears there- 
fore that this maxim, like most general maxims, is apt 
to mislead by being too comprehensive. Reflecting on 
this subject we find that nothing which a man acquires 
by his own means, or by accident, however connected' 
with the loss sustained by another, will ever, indepen- 
dently of some personal connexion, bind him to make 

up that loss out of his gab*. « Kaimes* /v. 

£q, utsup. 
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ditatedly and deliberatehf; wad the end in view 

must be no other than that of the general pre^ 

^ Q. V. WcytB. servation h Abstractedly considered, the mind 

p. 18. Stracc. de ' *^ 

AiiT;.p.2.n.i9. and agencv of man must be employed^, — the 

• Abbott, p. 3*5. o^ J . ^ 

?tct must be preceded by foresight, and attend- 
ed by volition. — ^And, moreover, it must have 
the desired effect, i. e. the vessel must be pre«- 
' a'*& ^^^' served 3. It would be going too far to say that 
ord.Fr.'dttJtft.* its preservation must be the direct consequence 

srt* 15* 

Poth. c.d€L. of the. act,~.-.for of that no one can judge ;^^ 
*Leg!Rfu>d. but it must be preserved at the time*. For, 
Le Guidon, c.5. if the wholc be lost, there can be no claim fCr 

Art: 28 

Poth. b. de L, restitution ; nothing having been gained by the 
Eminc'is; ' loss, aud neither party being better nor worse 
ord/Fr.ut8up.for the sacrifice. But it is said, that in all 
& For. ord. ^^^^ ^£ ^ gg^^jj^g^g fQj. ^|^^ general good there 

must be a sufficient cause. For if jettison (e. g.) 
be made on a false alarm, it cannot be said 
that the jettison procured the safety of the v&^ 
sel— ^jettison cannot therefore in this case give 
* Poth. c. efc i. rise to contribution*. Vf hen Recompense i^ 

cldmed it must bg clearly shown that servicer \ 
have been performed out of the ordinary course 
of the voyage ; and which had no partial ad-^ 
vantage in prospect, but were absolutely in^ 
tended for the general benefit 
Thus fsM^ as to Uie general princ^le of Av§7 






OF GENER'AL AVERAGIk § 

rage Contribution : — The following articles 
eontain, — !^IRST, the causes of general ave- 
rage claims, as they may be collected from the 
foreign laws and ordinances ; the aAcient and 
modern writers ; and the practice of the pre- 
sent day ; on which there is no dispute : arid 
SfiCONDiiY^ — ^those cases which ^re unsettled 
and doubtful — or are not allowable by the law 
of Englc^nd, 



Article I. Of the Claims for General Ave- 
rage Contribution on which there is NQ 
DispuTfi. 

[1.] Jettison ^ — The most ancient and » Dig. i. h. 
legitimate source of general average contribur zj! our. s.* ^' 
tion is jettison. The justly famous digest of afian'we^! 
Justinian (before ipentioned) under title ii. of strLc. iv.dt 
the fourteenth book, adopts the laws of Rhodes ^tyl'jurl' 
on Jettison. By th^m it is decreed that, " if to f^/^c?* ""' ^ 
Jighten a ship in distress p. jettison be made, w«ketCp^55. 
that which is thrown away for the general safer ^^*/™^' 
ty shall be restored by a general contribution." ^^\' ^^ ^ 

*' ^ V •!• HIT I. film 

It was the custom in former times (according 5*"®"^* '*!■"?' 

^ 9 For. Orf, 

to the simplicity of ancient commerce) for 
the merchants to sail with, and take personal 
charge of their goods, Tq this custoni, tint 
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ancient collection of " the usages of the sea,-— 
the Comolato del Mare^^ and the foreign or- 
dinances allude when they provide that if the 
merchants be on board their consent shall be 
asked before the jettison is made ;— but it is 

* H Comolato del Mare, from Consulado, (Spanish) a 

Consular Court* 
It 18 a matter of surprise that this code of lavirs or 
rather ancient collection of sea customs, which has ap- 
peared in most of the European languages, has never 
(as I can learn) been translated into English. 

'^ The above title seems to have been given to it in the 
fifteenth century — for Alexander Raudense, who wrote in 
1491 9 says that this collection was called ^Barcelonian 
laws.' Celelles, however, a Catalan, who printed an edi- 
tion in the year 1494, calls it in his preface ' Consulat.' 
Perhaps from the Consuls at Barcelona having used the 
» Beucfaer,p.45. Work 88 a code of maritime law K** 
ut iDfra. .j^^ ^^^ ^^ Cofuulat" has only 294 to 296 Chapters, 

but some of the Castilian, German, and Italian transkn 
tions have 361 to 365 Chapters ; or, as we should call 
them, << Articles." Casaregis published an Italian trans- 
lation, (Venice, 1566) with excellent commentaries by 
himself; and in 1577 Meyssoni published a translation 
• Emerifoa, m the Frendi languid ; this was reprinted in 16S5** 
'* G. B. Pedrexzano also published an Italian translation 

(Venice, 1599). An Italian and Dutch edition was 
printed at Leyden in 1704. — ^A French translation, said 
to be from the original Barcelonian edition of 1494,— 
fras published in 1808) ^t Pari8> by P. A Boudteff tb« 
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edded, if tbey refuse, the master may proceed 
without it^. Because it is presumed the mas^ ■ n Cm. del 
ter and his crew have more experience in mar 6V«m;a.- 
ritime affairs tbftn-the merchants « jr^and, Q. p.* 8*° ^^ ' 
van Weytsen says, " because every one is most .. ^J j^""* * 

Valin, Pol bier, 
' Emer. «ur/. m, 

writer quoted above* The two latter editions are in the * Valm, ut sup. 
library of the London Institution as are Roccus and 
Bynkershoek raeRtioned below. 

So early as the thirteenth century this code is said to 
have beai received as law in Italy, the Greek empire, 
France and Germany ; and most of the marine laws in 
Spain, Italy, France and England are borrowed from it *« ' Emerigon nt 

• sup. vide Grot. 

Dejure beU 1. 3. 
*"^^**~ c. 1 • § 5- n. 6. 

' Vinnius in 

A selection from several of the foreign writers on in- pjrk*"wef! xxV. 
surance and maritime law might be useful to the practi-- Marsb. prel. 
doners in Lloyd's, few of whom would take the trouble 
to go through the works themselves, some of which are 
bulky and voluminous. 

Among others may be' particularly mentioned the 
following* : — « vide infra 

The Digest, Book xiv. title 2. ( De legia Rhodia de App«nd« '^^ 
jacitt.) 

Roccus, {de Navibus, ei Naulo.) 
' Bynkershoek, ( QucDsttonum Juris Privati — ^Lib.iv.) 

QuiNTiN VAN Weytsen, (Traite des Jvarief.) 

Those parts of Valjn {Commeniaire sur VOrdonnance 
de Louis XIV. iouchani la Marine, donni h Foniainbleau 
in mts d'4ptUy 1681.) Of Pothikb, ( Supplement au 
Truiie iu Contr&l de Louage, et TrailidesConirAud'^s* 
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* ^-/ao W€yt. learned in his own trade or calling *." Jetti- 
son may be made, generally, in all cases whei% 
the ship is in distress : but the chief causes 

surance) and of Emerigon, {TraitS d* Assurances) which 
relate to the general principles of Insurance and Mari- 
time Law. 

R0CCUS9 Bynhershaek and VaUn^ are particularly no* 
tioed by lord Mansfield, in his excellent observations 
on the judgment of the court of kingVbench on Insu- 
rance cases. ' 

The Consolato del Mare^ LoeceniuSf (who I believe is 
meimt in Burrow's Law Reports by ^^Coccenhtif***) and 
Bynkershoekf are also frequently quoted by the present 
learned judge of the Court of Admiralty. The Consa- 
lato del Mare he considers as a book of great authority. 
It is pften said in Lloyd's that foreign authority is 
useles to us, — ^but it should be generally known, that a 
learned judge, whose legal knowledge canot be doubted, 
(Mr^ Justice Lawrence) ha? said, << the opinions of fo-r 
reign writers should have great weight with us, as their 
doctrines form the greatest part of our laws on the sub- 
* 2 £«st's Rip, j^c^ of insurance*." It may be said with great truths 
p. 547. ijjui; before a person can be well-grounded in the pnig- 

ciples of insurance, he must have read and studied thQ 
foreign ordinances and foreign writers, from whom we 
derive almost all our knowledge on this (to us a^ a 
commercial nation) most important subject. 

■ ' ■ ' I . I 1 1 II— «»^— — »— — — ii Ml I ^ 

* By Coccenius oovAd scarcely be iDteoded Coccetus;-— for neither 
father Dor son wrote on insurance— the father was an eminent 
French writer on public law and public rights ^<— the son only edited 
|»i)i feth^r^f works* 
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are, to lighten the ship at sea in a storm,- 
when pursued by an enemy, — or for the pur- 
pose of floating her when she accidentally gets 
aground. In all cases of jettison where con- 
tribution is expected, the goods thrown over- 
board must have been stowed under the deck, 
none can be demanded if the goods lie upon 
the deck, — ^though if saved they must bear their 
proportion ^ Another exception has been made » For. Uw$ & 
to contribution ; — the want of a bill of lading, 
which it is said makes it presumable that the 
goods have been put on board without the cap- 
tain's knowledge '. If on the jettison being « Potb. at sup. 
''made, the ship continue her course, but be'***** 
afterwards wrecked, what is saved from such 
wreck must contribute to make good the jetti- 
son 3. But on the contrary, if the goods jetti- ' Leg. Rhod. 
soned be fished up, and taken on shore, andfi«,-fcc.""^" 

,11 J* i_ • /% Le Guidon, c. 5. 

the vessel proceedmg on her voyage is after- art S9. 
wards lost, — the goods saved shall not contri- vin'tVi Peek. " 
bute towards such loss, because the loss of the ptr! oi^*. 
vessel arose from an accident ^* And in like * i^- i^hod. 
manner, for the same reason, if goods be put q. van weyt, 
into boats or lighters to float the ship when KaimW /v. Eq. 
i^ound, or to enable her to pass over any flats 1*2/2: ' 
or shoals, and the boats be lost, this shall be 
considered as a jettison, and the remaining 
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property must contribute ;-^but if the ship 
should be lost ami the goods in the boats be 
saved, then the owners of such goods shall not 
eontribute : for it is said, the lightening of the 
ship was in consequence of a voluntary and 
» Vide infra deliberate determination *, and was done for 

art. 2. Tal 

« Le^, Rhod. the good of the whole ; but, as in the preced- 
l^^S^vsb. 55. ing case, the ship being lost was in consequence 
p. 24.° ^^^' of an accident ^. The master having had just 
S^xxi.^n.^7? cause for the jettison shall be exonerated, but 
stracc. De ^^ ^^es not give rise to contribution unless it 
5L?i; « 11' To ?• shall save the vessels. 

I'Otb.p. II. ) 2.1. 

l^nl^^^u^^' ^^ ™^y appear almost unnecessary to ob* 
Emer. c. 1 2. gerve, that ship's stores thrown overboard, must 
F ^od*' ^^* ^^^ ^^ made good by a general contribution*. 

3 Lfg. Rhod, 

utsup. 

«* J«f jfceinon [11.14 DAMAGE DONE TO THE CaRGOj 

4 Leg. Wiod. by Opening the hatches to effect a jettison ; or 
ord" Rot. 85. bv cutting kolcs foT monx easily effecting that 

Billxxi, 12. 13. ^ ^ -^ :f M & 

France "de« pUrpOSC. 

Vai. Com. It is very difficult in some cases (particu- 

Q. van Weyt. 

P- '^- , 

Emer. & Potlu r«i , , , , , , 

qt sup. * The value to be made good by general average con- 

tribution is that at which the stores are or can foe re-; 
placed. — But when washed overboai'd or plundered th^ 
value to be paid by the insurer should strictly be the. 
cost; that being the value on which he received a pre- 
mium; 
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larly in regard to perishable articles), to dis-> 
crimioate whether the dari^ge done to the car- 
go happens from this cause or froru the ship- 
ping, of seas and the working of the vessel ; 
hut when it is clearly proved to be the cause, 
there is no doubt that the loss should be made 
gopd by a general contribution. 

> 
[iii.]i Damage done to the Ship, byt vide Auth. 
cjtatmg holes to effect a Jettison^ or to let oitt "' '"^* ^* '"^* 
the water. 

. [IV.] Cutting fhom, oe slipping prom 
Anchors, to avoid running ashore or on the 
rock^, or being run foul of bu other ships ; or 
when run foul of for the purpose of getting 
clean 

[v.] 2 Cutting away the Masts, Sails, . Lfg,Rkod. 2. 
Boats, &c. when the ship is in distress, ^^14. our. 9. 
the general safety appears to require such sa-^^J'^.J^^^l^ 

orifices* For.Ord.passim. 

•^ Q. van Wey t. 

On these two last sources of claim fiv. and P'5*aisop.i9.ii. 
v.] It may be remarked^ that masters of ships P^^.^,^•^'^• 

, , J - ' p. 11. §2. art. 3. 

snouid be aware that it is not merel v the mak- * last's Term 
ipg use 01 the axe or the knife on the masts, 
ropes, or sails of the. ship which constitutqs a 
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claim for a general contribation. — Nothing 
' but a case of imminent danger will entitle the 
owner to make a claim of this nature ; and 
the sacrifice must at least be the apparent cause 
of extricating Uie ship from her perilous situ- 
ation. Foreigners appear to expect that every 
mast that is sprung, or sail that is split, when 
on a lee-shore, should be made good by a ge- 
neral contribution ; and more particularly if 
they are afterwards obliged to cut them away : 
but these losses Inay, and very often do hap- 
pen in the ordinary course of the voyage; and 
it would be well for them to know, that it is 
not the custom of this country to allow such 
claims, except perhaps in cases of very immi- 
nent danger ; — and even then indeed a loss of 
this kind ought not to be claimed as a general 
average, but is of the nature of a partial loss 
« Vide inf. of the ship ^. 

Ship^ part L Some of the foreign ordinances ^ say, that 
S'ord.luitt. if a cable be cut or slipt to sail with convoy, 
Q. vanW6y tsen, the valuc sliall be brought into a general con- 
ckswegis disc, tribution ; — ^but this is not the practice witli 

46.ii.i». 

Emer. ut sup. "'^• 

With regard to the boats, it is said that they 
must be cut away from the ring-bolts to which 
they are lashed upon the deck, and thrown over- 
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board'. For if outside the ship* tbe)^ are in ' Ord. Rott. 

, * . , . , , J Copen. &c. 

the same situation relative to the loss, as goods « a, van weju 
which are on the deck, and their value must ^' 
contribute to a general average, though it can- 
not be demanded in case of loss. If however 
they were properly lashed to the quarters, it is 
customary to consider the loss by cutting away 
as general average ; but not so when hung to 
davits over the ship^s stefH, that being consi* 
dered an insecure place for a boat» 

When a mast is carried away or sprung, and 
in consequence, the sails and rigging which are 
hanging over the ship's side are obliged- to be 
cut away, some foreign authorities say that the 
vfilue, after being thus damaged, shall be made 
good by average contribution '. But it should ' Ord. Kopigs- 
be remarked, that the situation in which these ord/copen. ' 
articles are placed by the breaking of the mast, others^ 
renders them of no value whatever. 



[vi.] Sails, Ropes, and other Mate^ 
RIALS CUT UP AND USED o* seafoT the pur^ 
pose of stopping a leak, or to rig jury-mastsi 
or for any purpose where the general safety 
appears to require the sacrifice. 

No authorities are requisite to show that this 
is a jwoper subject of general contribution^ 
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* 

[vii.] Loss ON THE Cargo obliged to be 
sold for the purpose of paying the esf ernes 
incurred in a foreign port, where the 9hip pt4t 
in in distress, to enable her to pjvceed on h^r 
voyage. 

It appears but reasonable that the sale of 
the cargo should be adopted as the last re^ 
" ord.Bab. Bource^, both from there being no means of 
consulting the owner, and from the apparent 
impropriety and injustice of disposing of anr 
other's property without his consent ; — ^but in 
a case of urgent necessity, such as this, the 
maritime law will justify the mast€r^ It then 

* From the judgment of tb^ Admiralty court, on the 

~ * 

• 3 Rob. Adm, case of the GratUudtne*y there appears to be no doubt 
^' ' as to the right of the master to sell part of the cargo in 
a foreign port, in case of absolute necessity, and to en* 
^e the ship to prosecute the. voyage. It was contended 
in this case, that the master had no right to kypfUheeaU 
the cargo for the repairs of the ship; and also, that he 
could not bind the proprietors of the cargo in any cfuse* 
But the learned judge determined, that in case of << in- 
stant, unforeseen, and unprovided necessity, the cha^ 
i^acter of agent i^d supercargo is forced upom the mas^^ 
ter." And to show his full and con^lete controul ovei: 
the cargo, {at 5ea,] the judge instanced the case of jet- 
tison, wherein, if the lives of the crew cannot otherwise 
be saved, he may throw the whok cargo overboard ;— 
the only obligation will be, that the ^p shou|d contri* 
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b^coines necessary to make some inquiry as t9 
tiie subject of restitution* This should, lil^^ 

bute its average proportion* : — bj which means the IH- ' 3 Rob. jidm. 
tie that is to be taken as the remnant of the cargo is ^^' ^' ^^^' 
preserved* And, in case of ransom, (though not legal 
in this country,) by the general maritime law, the mas- 
ter could bind by his contract the whole cargo* The 
books (Sir Wm. Scott observed) overfloiv with 4pthfh 
fitieS) on the right of th^ master to sell pari of the car- 
go — but it is to be noticed that this power does not ex- 
tend to the whoky because it cannot be for the benefit 
of the cargo that the whole should be sold, to repair a 
ship which is to proceed empty to the place of d^ttmf- 
tion^-^But the master may kyp^theai^ thf fv/i^U*;-^ * 3 Rob. jlifm. 
which the learned judge considered as equivalent to thp ^* **' ^^^' 
sakofapartK 3 idem, p. 264 

On a former occasion \ he stated generally, that the * 1 Rob. Adnu 
master, under circumstances of necessity, has a right to '^' ^* *^^' 
Jiypothecate either ship or cargo, dr to 9^11 theeargd^ 
or to throw any part of it o^seriboairA / 

in the course of the judgment oil the GratUudinff 
Sir Wm. Scott observed, that where a ship could not 
proceed oh her voyage the master was empowered tp 
tranship the cargo^ ; yet» he added, {audk is verjf mt^ s Leg. Oier. 
terkdio le khouium JJo^s)-^*^ though ^^wered tp oJd^Francc, fc 
traatdHp,»^ is not Imtnd to tmndilp ;— ^no nvoh pbli- ValiD, &c 
gatkn exists according to any known rule of the ma- orf. Ant Rett. 
ritSmelaw.'* V J^J; 

2 Mag. pp. 14. 

Tke CwaoUUQ Jei Mmre states, that if the master be 104. 
in want of money for the use rfthe vessel, and cannot ^J^^gg^^'^' 
procure it, and is in a place where there a^ie no re- Abbott, p. 25I. 

C 2 
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all other cases where a sacrifice is made, hi 
treated as a jettison— for it is the iSame thing 
to the merchant, when the goods are taken 
from under his controul, whether they are sold 
or thrown into the sea. If the ship arrive at 
her port of destination^ the loss occasioned by 
the sale at the intermediate port becomes also 
a subject of restitution. But if the shipr should 
not arrive in consequence of a new accident, 
and she should discharge her cargo at the port 
where she is obliged to put in^ and she can 
proceed no fartiier, then the value should be 
that of the like goods at such portj — for it is 
said in case of jettison — " the value is, that 
of the price current at the place of discharge 
where the contribution is regulated, which is 
either the port of destination^ or the port at 
which the vessel is obliged to discharge, ifi 
consequence of d. hew accident, Ivhich has 

lources, (" m loco sterile/*) then, if the merchants (who 
lire with their goods) have no money, they must seH 
6ome merchandise for the purpose of freeing the vessd. 
•~-The merchant shall however be convinced that the 
proceeds are for the use of the vessel ; t. i. to enable 
^ 7^ Con. i*i her to pursue the voyage >• The Ord. of Bilboa says, 
Mar. p. 105. ^ ^^ captain cimnot obtain mdney on crediiy or on 

loMomry— Jie may seH part of the cargo to pay his ej^ 

5»x. penBes^% 
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prevented her from proceeding any further 
on the voyage *." And this appears reason- » Pothicr, Sup. 
able, for the person from under whose con- n. m. 
troul the goods are taken, for the benefit of 
others, ought not to be placed in a worse situ- 
ation than those whom he has been the means 
of benefiting. ; 

[viii.] Freight of the Goods sold for 
the ub&oepwrposef > 

It appears clear that in this case the owner 
of the ship ought not to lose his fireight — any 
inore than the proinietor of th^ cargo the profit 
on his goods. . . 



It will occur to every one in the habit of 
considering questions of this nature, that there 
is an essential difference between a claim for 
Restitution and one for Recompense. In the 
jformer ca^?, e. g. in that of jettison, if at any 
subsequent period of the voyage the remainder 
of the cargo be lost, there is no daim to re. 
plaee that part which was jettisoned -r-and the 
tsame if the ship be lost before the articles sa- 
crificed were replaced. But in the case of ej^f 
penses incurred with a view towards the genor 
ffH benefit, it is clear that they ought to bf 
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made good to the party^ whether he he an 
agent employed by the master in a foreigq 
» Kaimea' Pr. poit, OF the i^ip ownet himsdf 1. The former 
^' ^' * 18 a case lymg strictly within the adventure ; 
for if a part be sacrificed and tlie remainder be 
losty-^the whole is lost. But in the latter case, 
the expenses are extraneous^ and were incur-^ 
red under an implied obligation of indemnity 
on all the parties ; — ^which is one of the duties 
each of the parties who are joined ip a sea ad# 
venture takes upon himself. 

. The following items come under the heac) 
oi Recompense : — 

. li±.] VUmAQ^ on putting mio u port in 
fiistte^s, . 

CARGO) dtker for the piirpQse of repairing 
the ship^ or for footing hs^ when she ttcdr 
^ksnt^lly gets agroundr 

> This is to be made good by general contripr 
button ; because the ship, cargo and freight are 
ipqually interested r-r^ the ship that she may be 
irspaired;-^th0 cctrgo (ia which is the freight) 

tbftl it m^ b? {>mm?4r It |§ Mm\ m 
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respects the i^ilbadbg the ih^'s stores^ for 
with them the cargo and freight caii have no 
concern. 

' [xi.] Expenses op getting the ship 

OFF THE GROUND. 

. Pothier observes, after Valin^, in case of * P*>th.%».Cofi. 

d- L»u» 145* 

tempest, chase, or other accident : If to pre- vai. c<m. Art. 

vent shipwreck or capture, it be necessary to 

run the ship into a harbour, not the place of 

her destination, and which cannot be entered 

Tvithout discharging part of her cargo, this, as 

well as the expense of getting her afloat (if on 

shore) are general average. But he afterwards 

ittstly observes*, — that when for the purpose • po*i»- «*«"?• 

'' ^ n. 146. 

of running the ship into her port of dtstina^ 
turn it is necessary to lighten her, the masta*, 
who knew or ought to have known the capa* 
city of the port to which he was bound, is ki 
feult for having too heavily laden her. It is 
' therefore in this case the fault of the master^ 
land in consequence not general average. 

[xii.] ^ Hire of extra hands to ptJitfp » ^ Easfsr«m 

-* il<J>. p. 320. 

THE SHIP, after her homng sprung a leaJc. 
[xiii.] All EXTRA charges incurred 
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for the general good^ on putting into a foreign 
^ L^'Wiih. port in distress^. 
Moiloy, z 6. 5. The common law 2 as far as it has had c(M>- 

Wellwood, tit, ^ ^ 

20. nisance of these cases, considers that all the 

Val. Cow. 82, . 

&c. foregoing charges together with the warehouse 

• 2 Term Rep, i i i • i 

K, B, p. 407. rent and reloading charges of the cargo, ought 
to be made good by a general contribution. 
The foreign laws are to the same effect. No 
regular judgment has been given by the court 
pf Admiralty ; (whose peculiar province it is 
to determine these questions,) but on one oc- 
casion its bearing appeared to be towards a 

? 3 Rob. Adm, confirmation of the above 3 : on another oc- 

^'^' ' casion, however, it is admitted that in some 

cases " the expenses severally may be matter 

f 1 Rftb. jdm, of simple average *;" by which appears to be 
' * meant, accprding to the practice of Lloyd's, 
and to the customary decision of the regis- 
trar and merchants in such cases, that all the 
charges incurred expressly for the general be- 
nefit are to be placed to the general average ; 
those incurred for the preservation of the goods, 
to the cargo; and the outward charges, where- 
by the ship is again set forward on her voyage, 

tQtb^ freight. 

None of these charges ought to be made 

: gopd by 9. contribution, if the ship put into ^ 
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port merely in consequence of contrary winds, 
or for the purpose of procuring water and pror 
visions ; in both these cases the charges come 
under the head of petty average. 

[xiv.] The sum awarded, or agreed 

TO BE PAID TO SHipS, BOATS, PILOTS, &C. 

for bringing a shipj when at sea in distress^ 
into port. Also the charge of taking 
lOFP anchors, cables, &c. and rendering 

assistance generally ^ ' Stat 12 Anne, 

c. 18. 
i3 Geo. I. c 13, 

[xv.] Salvage to tpen ofw^r^ and to pri-^^^-^^- 
vateers for RErCAPTUREyrow the enemy ^ — 
and charges thereon^. 

^ ^ucl> abuse has prevaile4 in the West Indies ip 
. erases of capture imd rercap^ure : the practice was, till 
lately, to sell both ship and cargo to pay the amount of 
salvage ; and the consequence often was, that the prq- 
ceeds lay for months, and even years, ii^ the hands of 
^e qgpht (as be is ci^led) of the Vice- Admiralty cour|^ 
}i might be ufeful, hovfeyer, if it were generally knoivi^, 
that iij c^e of re-capture the property by law reveres 
to the original owner, and is Qn)y pledged to the re- cap- 
tor for the payment of th^ charge for salvage ; which 
being done, the own^r is entitled to restitution •. The !,^***;?^ ^*®- 

11. C. 34. 

re-captor has no right to sell the property. If there 43 Geo. III. 
were any difierence about the value, the court would ^' * 
prdec a commission of appraisement*, when so much ' |j"^ Mans^ 
of (he cc^Tso might be sol^ as would pay the amount of 2 Burrow's 

Un, 1209. 
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' 43 Geo. III. The Balv^e fixed by laiv i, to be paid on the 
re^^apture of British prop^ty by king's ships^ 
is one-eighth^ ;^— rand by a private ship of war, 
one-sixth, of the true value of the property so 
retaken from the enemy. When a ship has 
been voluntarily abandoned by the enemy, the 
lavage is not limited by the prize act A 

t Edwards's moiety has in some cases been given ^. 

[xvi.] Money or goods givm by neutrals 
(as regards Great Britain) to an enemy, as 
a composition to release the ship and the re* 

J leg. Rhoi. mainder of the cargo 3. 

u dm. deiM. The giving of money or goods to a pirate 

Lt Gwdonf 6,1, 

Q. van iVeyt salvage. In explanation of this, and to prevent abuses 
Ord.Fr. &c. of liiis nature in future, the P^vy Coundl on the 15th 
'^fj^'C-diL. May 1813, puUished an order in the Gazette, prohi* 
Emerigon, ' * bitbg the sale of ships and their cargoes for the pay-' 

him. The present venerable and learned judge of the Ad- 

miralty court has noticed in terms of reprobation, the 
frequent applications made to the Vice^AdmhtJty 
courts in the West Indies for the sale of vessels and 
« 3 TUAhAdm, cargoes^; (alluding to cases where condemnations had 
ltt/». p. 0, ij^jj procured of vessels not being sea-worthy :)*-thi9 
he understood to b6 a matter of great complaint* 

» The rule in FVanee is, fn case of re-capture to give 

• Ord. Lauit * '**^^ ^ ^ "^^^ ^^ ^ property salved to th^ re. 
x/K. J»v*i. «;^»tor'r 



OT GENERAL AVERAGE, 27 

^release a ship which he had captured was, 

as will be seen by tiie references in the mar^n, 

a very ancient^ source of general contribution ; 

and it was formerly the practice to ransom 

British shipSy when captured by an eiian^y* 

This was done by delivering to the eneoay 

what was called a ransom Ull; which was 

considered as a contract of the law of na* 

tions^^ and actions were meuntained on it in > BariamaqnU 

our courts of common law* it is now by sta« p. w. c. 4. 

tute^ made illegal to ransom any British ship c. i6.§«33.' 

taken by the enemy. This statute it is said c.'2l"§'i! " 

has put an end to all questions on the law of c.^35. * ' 

ransoms^. And from its comprehensive words^ 3 ^^xA. p. ^05, 

it would seem that pirates as well as beUigo- 

rents are intended-^for the words ar6, " the 

subjects of any state at war with his majesty, 

or am/ person committing hostilities against 

))is majesty'3 subjects/* 

[xvii.] Charqes mmrred in OBTAiNiNa 
tHB Bi^LEAas irfa ship zi!>hich hud been un^ 
justly detained. 

Many late decrees of the Admiralty court 
against fordgu ships brpught in and detaified 
by ftitish cruizers bav^ been, that tiie cargo 
fl)»|l ^?ftr ^1 tl^ exp?i|s^ It UBftjf b? mk' 
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iBttted, that in most of these cases the expenses 
pught not to be eventually borne by the pro^ 
prietors of the cargo alone, but that they should 
be afterwards apportioned on the whole interr 
est at risk ; (the whole being benefited by thi^ 
release ;) and thus be made a subject of ge- 
neral contribution. 

Other subjects of average contribution may 
occur, such as, — loss of exchange on "bills, 
passed by the master on his owner for the disr 
bursements, on putting into a foreign port in 
distress; maritime interest on bottomryT 
bonds obliged to be given under similar cirr 
cumstances ;-^-and in general, it may be said, 
that all extraordinary charges pror 
ceeding from endeavours to preserve the ship 
iand .cargo, and the damage or the loss result- 
wesk. p. 252. ing fifom the measures taken for that purpose ^^ 
are fit subjects for contribution. 



"ITTV 



The ancient laws prescribe certain forms to 
be gone through when it is necessary for th^ 
general preservation, either to jettison part of 
the cargo or sacrifice part of the ship, &c, ; 
but these rules have been seldom strictly ad- 
Jiered tq^^and wfeeja they have, tb^y have only 
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terved to induce a supposition of fraud. Tar-" 
gsiy a magistrate at Genoa, (the author of Ptm- 
derazione sopra la Contrattazione Maritima^) 
says that during sixty years of his practice he 
had known only five cases of regular jettison^ 
all of which were suspected of fraud, because 
the forms had been too well observed *. • Emengon, 

torn* i* p. 6&5« 

The general principle to be adhered to by 
the master is, to consult the most experienced 
of the crew and the supercargo (if there be one 
Oti board) — and to make as minute an entry 
in the journal or log-book as the nature of the 
case may require ; and immediately on his ar- 
rival in port td note, and as soon after as pos- 
siUe extend his protest; — for it is not only 
proper that he should enter his protest on ar- 
rival, but he should extend it also whilst the 
occurrences of the voyage are fresh in his me- 
Inory. 



Article 2. Of those Claims for General 
Average which are disputed or doubtfCl. 

[a.} The first question is one of great im^ 
portance to be determined ; — it is that of a 
ship purposely run ashore to prevent her 
foundering at sea or driving on the rocks, and 



30 OP GENJBRAL AVEBAGE; 

which is afterwards got olBf with damage and 
arrives at her port of destinatioti. The ques^ 
lion is, — Whether the r^airs of the damage 
Sustained by the Shipy are a Jit subject for Ge* 
neral Contribution ? 

The foreign ordinances include this case 

under the head of general average ; for in thosd 

ordinances where the specific case is not men- 

» Vide ord. tiOned it is implied i . They dmve it from tb^ 

France. ^ * *^ 

« Leg, Rhod. Rhodian law*:— according to tlie literal meam 

3. 5. 1. ^ ' ° 

Ord. Ant § 4. fng of th6 maxim before quoted — Nemo debet 

Ord. Koniggb.* ° 4^1 

c. viii. art 7. locupletori alienajd^urA. Bat this maxim, as 

Opd. Copen. , - 

art ^'Av."* $ 5. iias been before observed, must not be coa*- 

Select <*agAtt nf 

Bv. p. 5a. TJtrued literally. On the article in the ordi^ 
' ^* ' nance of Copenhagen, Magens remarks, " The 
meaning here seems to be, that if a leaky or 
sinking ship voluntarily and deliberately be 
run ashore to save the lives and goods, the da^ 
mages received under water shall come into a 
gross average ; which (he adds) is a reasonable 

^ The sections ix, x. xi. of the ordinance of Konigs- 
burg are recommended to the perusal of the lawy^^ ; 
as they may probably throw some light on the lately 
litigated subject, of the extent of the ports of Pillaii 
and Konigsburg.. I do not recollect that this ordi- 
nance was once alluded to during the pleadings in thede 
causes. 
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md nice distinction K " The Consolato &/»2Magen«, 

• p. 332* 

Mare itnd Roccus*, say, — that if to avoid a %'n dtu. aei 
total loss, the captain and crew should judge 19T roccJs, 
it propel* to run the ship ashore, the damage J^^ °***' ** 
thereby occasioned, whether to ship or cargo» 
will be a gross avertige* Weskett irierely states 
the case, and gives no opinion himself 00 the 
subiect ^ but there is no doubt that he was ' weskett, 

f, , art ** Gtn, Av.** 

favourable to it, as Magens also was. It ap* p. 252. 
pears (frcmi manuscript statements in my pos? 
•essi(»l,) to have been the .practice of Lloyd's 
in the time of Weskett. 

With these authorities before us*, we may 
perhaps be thought hasty in immediately re* 
jectbg d)is doctrine as unreasonable and un- 
founded, particuliurly when some of our best^ 

* <' The ordiaances of other countries are not, H 10 
tru^y in force in£nglead; but they j»re of a»^Aor%, at 
least, as expressing the usage of other countries upon a 
contract which is presumed to be governed by general 
rules, that are imderstood to constitute a brandi of 
public law ^** 4 Marihall,p.90. 

' ** In tnatters of insurance, and shipping/' it is said% ' Roccoi dt 
^ judgment is to be given according to the maritime |^.' n. 309, 
laws and ordinances, and according to the customt ob- 3io. Vide 

Stracoik at 

served amongst sea-faring people**— (" Et maris cori' Mercat. tit. 
suetudiws sunt sewandcen "^l^"**'" 
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informed lawyers are also favourable to it*: 
The writers of the present day say nothing 
conclusive, unless what Mr. Serjeant Marshall 
says, under the hfead of " loss by perils of tlie 
sea," be deemed so. After speaking of a volun* 
tary i&tranding of the ship, he says, " A strand- 
ing may be followed by a shipwreck, in which 
case it becomes a total loss ; or the ship may be 
got off in a condition to prosecute her voyage, 
and then the damage stcstainedy and the ext 
penses incurred, will be only a partial loss of 
the nature of a general average." 

In the absence of modern authority, we have 
only argument against it ; but this is strong; 
T'tie fouiidation of all claims for a general con- 
tribution is jettison of the cargo ; the rules theife- 
fore which govern in enforcing this well-known 
law, should be applicable to all other cases of 
general average claim. If we examme the 
above case, we shall find that it has nothing 
in it in common with a jettison : — For, Jirst^ 

* ;Two cas^ of thig nature occurred a year or two 
suic^, aod the opinions of two of the most eminent prac 
titioners at the bar were separately had on them ; from 
which it appeared, that they had no hesitation in consi-^ 
dering them as cases of general average claim* 
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^^a jettison takes place, in consequence of 

" a voluntary and deliberate determination" ' ; ' vide mpn, 

,r .. , ,art.l.[l.]fc 



aqd, secondhfi-'^'-B, particular thing is selected aathonties 

citod* 

to be sacrificed for the general safety. — In the 
case before us, hovrever, there is no time for 
meditation ; there is no specific thing selected 
to be given up to save the remainder ; — there 
is indeed no alternative. For, whatever may 
be assumed after the ship is in a place of sajfe- 
ty, — in every case of this kind, it is for the 
preservation of life, that this act is resorted 
to, and not for that of the ship and cargo; and 
of this, those who have been in similar situ- 
ations are aware ; — ^the result may be bqnefi- 
cid, but should not the intention determine 
the. nature of the claim? Put the extreme 
case, of a ship in a storm finding h^-selfcom- 
ptetejy surrounded by breakers, and every in- 
stant expecting to be dashed to pieces; — in 
this most perilous situation the master and 
crew think it prudent, instead of sufieriog the 
wind and the waves to drive her, — themselves 
to run her upon the rocks. — ^The ship fortu- 
nately holds together, the weather moderates, 
and she is got off into smooth water. — Now, 
• what is there in this case that will apply to that 
of a jettison ?— Only this,^— the ship was " in 
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distress." But we look in vain for the other 
requisites v — " the mind, and agency of tnan/'^ 
were not employed, — nor was tliere, in any 
sense of the word, a " voluntary and delibe- 
rate" selection of " a particular thing" to be 
> Vide supra, sacrificed for the general safety i. Therefore 
of all the necessary requisites for a general 
average contribution, there is only one : — ^^ the 
distress of the «hip." 

The dispute here is between custom an4 ar- 
gument There is no doubt that custom ought 
to prevail when reason and experience com- 
bine to sliow the propriety of it; but it has 
been justly remarked, that ^^ cimtom ought to 
« shuback, z>e havc HO Weight wlieh inconBistentwItheqiiity^." 
p. 194. In this'^^ase it appears to be inconsistent with 

Kaimes' fy. Eq, . , , . • i i . ^ i .. 

B. f . p. 1. c. 3. equity that the whole should cootnbute m re- 
istittttion of what was ' not intentionally sacri- 
ficed for thie benefit of the whole. 

It appears to come under the head of those 
losses which are ineoitdbk; — and such, the Di- 
gest and all antbbrs are a^eed, must be borne 
3 Leg. Wiod. -by thie parties themselveis separately^. For you 
ord. pb. 11.' fCahnot in equity convert aloss^ which is inevita^ 
oV. WeytKD, ble,mtoacto'mfor the preservation of property; 

p. 6. ' 

[b.] The 8€Cond dispmed or doubtfidcase to 
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be noticed is that of runnibtg a ship on 

SHORE WHEN CHASED BY THE ENEMY K ' Leg. WiotL 3. 

This case differs in principle very little from Poth. c. i l\ 
the preceding. If therefore the arguments are Auth. «t "up. ' 
good against the one, it is conceived they must 
t)e so against the other. ^ — In both there is 
wanting the motive. In neither case is there 
any thing selected to be sacrificed. — In neither 
case can it be said that the mastbr and crew 
did that for the preservation of the ship and 
cargo^ when, strictly speaking, the object was 
so much higher— the preservation of life* or 
liberty. The learned Pothier, however, after 
enutnerating other species of average, says; — 
" besides these species of general average there 
is another, viz. — when a ship being chased by 
an enemy, the master in order to prevent her 
capture runs her ashore, — the damage caUi^ 
is a general average, whether it happed to the 
ship or the cargo ^, the running ashore having « vide Appen- 

. dix 1. 

■ If the law determine that the damage incurred by 
whatever is done by the captain and crew for the pre- 
servation of /{T^ 13 to be made good by a g^iieral average 
£ontribution>-^then these two la$t cases of [a.] and 
[b»] are legitimate general average claims.—- But if ar- 
gument should settle the point, then perhaps there will 
be little <iKfficulty in determining that they are not such. 
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• Potb. <:onir. been made for the general safety" i. Both 

these cases will require great consideration 
before they are admitted under the head of 
undisputed general average claims. 

[c] The DAMAGE DONE TO A SHIP bif dt- 

fending her against an enemy ^ and the ammu- 

• Ord. Hunb. NITION EXPENDED thereby *. 

orf?France', ' The first article mentioned by Weskett^, 
A^^ Pothier, (which he got from the laws of Hamburgh *), 
old. eii^M rf ' ^ coming under the head of general average, 
Tw^ett, 252. ^'^ ^^ ^^ damage that a ship suffers in her ap- 

* oi^.^iSnibI!* * P^^^ ^^'^ cargo in defending her against an 
«^ "P- enemy ; " and this is confirmed by the foreign 

. ordinances, which made every tlung that uUi-^ 
matdy contributed to the general benefit, a 
{Subject of general contribution ; and yet, on 
examination, we shall not find one feature in 
this of a general average claim, — i. e. if by it 
be meant a deliberate sacrifice for the general 
benefit. In both these cases a distinction 
should be made between an ^^ armed ship" so 
called, — and an ordinary merchantman sailing 
with convoy. The former being bound, by a 
kind of implied warranty, to defend herself— 
the damage done to her and the ammunition 
expended ought to be considered as the wear 
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^d tear of the voyage. But liie case is dif- 
ferent in an ordinary merchantman ; thoi^h 
in such a case it ought not to come under the 
head of general average, but if any claim be 
made it should be for a partial loss. There 
may be some doubt whether in either case the ' 
iammunition expended 'be a proper subject for 
general or particular claim ; but if the ship 
escape perhaps it should be general. 

' [d.] The expense of curing the 
HURTS which the o^cer^ and seamm may re- 
ceive in defending the ship. 

Provision is made for this case by statute i ; > 1 1 & is WiU. 
whereby the judge of the Admiralty court is 
authorized on petition, to direct the registrar 
and merchants, to levy a certain sum, not ex- 
ceeding two pounds per centum of the value 
of the ship, freight, and cargo; (according to 
ihe first cost of the latter,) and distribute the 
same amongst the wounded seamen and the 
widows of the slain, &c. . 

It is seldom that there is any necessity to 
bring these clainis before the Admiralty court. 
No authority is necessary to oblige the under- 
writers to do that which they are always prompt 
to do of their own accord, viz.— to remunerate 
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those who have sulSered in bravely defending 
the property entrusted to their chcurge, 

. [e.] The wages and provisions of the 
chip's company. 

Some writers bold, that there are cases 
where the above should be made good by a 
general contributjion ;-^*-tbese are said to be as 
follow :— :1. From the time when in distress, 
the ship alters her course to seek a place of 
safety to refit, and until she is refitted and pur* 
> Bcawes, Lex apes hcT vovage ^. 2. While detained in port 

merc.rediv, . ' /• 

p. 166, and for- m cousequeuce of .unjust capture or seizure 2* 

eigrn ordinances. 

• Wf*», 3. While under embargo or detention by the 

ord. France, autfaonty of the State, either in the pojrt 01 

"baaJ*ile. looding, or, in an intermediate port 3.. The 

utsup'. ™^' -practice in foreign countries is, in almost all 

these cases to make the wages .and mainte*^ 

oaance of the icr«w a general average charga 

The case alone of embargo appears to have 

iiad the full consideration of our courts ; — in 

i 2 Term Rep. that casc, Mr. Justice Buller said*, "these 

p. 407. ' ' 

charges shall fall upon the owners only, and 

.the freight must bear them ;' meaning, I sup^ 

pose, that the ship-owners must reimburse 

s ord France ^hcmselves out of the profits of the voyage. 

Emer^'tom I. ^^ Freuph ordinance says 5, th^ food and 

p. 631. 
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^ages of seamen belonging to a ship embar- 
goed by an order of state, shall be reputed 
gross average, if she be hired by the months . 
but if ^e be freighted for the voyage, they 
shall be borne by h«r alone." And it is further 
didd K that whai the crew are hired by the *' B«awes, Lex 

•^ mere. p. 166. 

month, the same rule should hold good : but vide Ricard, 

it seldom happens that the crew are hu^ by 

the month— rthey are paid at the rate of so 

much per month, but they are hired for or by 

die voyage. The reason gtv^i why victuals 

and wages are general average when the ship 

is lured by the month is--*-that the master not 

receiving in this case any freight while the ar-* 

rest lasts, is not obl^ed to fiiniish for nothing 

his sailors to take care of the merchants' goods^» * pothier, a de 

Adrian Verwer^ (an old writer on msurance) n. i5i. 
ki exan^iining the question t)f seamen's wages, 
ftc. on a ship detained at Vera Cruz; says^ 
very sensibly, — " why should victuals and 
men's wages be deemed a general average any 
more than the interest of money, and the da-« 
mage caused to the cargo by the delay 3?"* 3 Magcns, p. 68. 

• ft 

* The same author ( m his treatise of the Marine Laws 
of the Low Countries) states a ease where the wages 
and provisions were made good by a general contribu-p 
tion :*-as, where a ship was taken by force and carrtied 
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: It may here be noticed, that cases. have oc*^ 
curred ^here a master of a ship, being aware 
that seiamen's wages would not be allowed on 
a vesael putting into a port in distress, has on 
arrival discharged his crew, and then hired 
them again and charged for their services as 
' labourers in discharging and reloading the ship, 
rigging her, &c. — -It may be pro|)er to infcHin 
such persons that this artifice will not a^ail 
, them^— because the owner is bound, at his own 
peril and at his own expense, to keep a com-- 
petent crew on board from the commencement 
to the termination of the voyage. It would 
seem that. the duties pf a shipK)wner are not 
in general so wellunderstpod as they ought 
to be. 
, . ♦ ■ . ■ ■ ' .... 

. [f.l The repairs done to a ship in a 
Jbreign port where she puts in in distress^ in 
' 2 Term Rep. Order to enable her to complete her my age ^ 

It is surprising that any discussion should 
have taken place on this subject, or that there 
could ever have been any doubt that the owner 
of the ship was bound to keep hb ship in re- 

t lex mere, into ^ port, i|nd the crew remained on board for the ex«> 
I^'^iid'e Byn- V^^^ purpose of reclaimiDj; the ship, and by that m^ana 

kersboekOiMFse. prev^lt^d a total lOMS 

jur,pnv, Ub. ir. 

c25. 



i 
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pair. The idea could only have originated in . 
the supposition that ^what was eventually for 
the general good, i. e. in this case the arrival 
of the ship with her cargo, should be boroie by 
a general contribution. « 

• 

[g.] A SUM PROMISED BT THE MASTER 

to be given to seamen for their exertions while . 
the ship is in distress. 

An action for this cannot be maintained ; 
-r-for a seaman who has engaged tp serve on 
board a ship, is bound to exert himself to the 
utmost in the service of the ship ; and there- 
fore a promise made by the master when a ship . . 
was in distress, to plBiy an extra -sum to a ma- - 
riner as an inducement to extraordinary exer- 
tion on his part, was held by Lord Kenyon to 

be void I. ; . ■'^t:^^- 

■ • Abbotfy p. W. 

cb. 1. S &« 



43 OF GENERAL AVERAGE. 



Sect. II. 

or the apportionment of general 

average. 

Having thus treated as fully as the nature 
of this Essay will admit, of the subject-matter 
for general average contribution, I proceed to 
make a few remarks on the Contributory In- 
terest, — the Valuation of the same, — and the 
Apportionment of the Loss, 
c ^8* Vi** ^* "** A learned and very useful writer says \ 
" there is no principle of maritime law that 
has been followed by more variations iu prac- 
tice than this;" and that " the determinations 
of English courts of justice furnish less of au- 
thority on this subject than on any other branch 
of maritime law*." As the law, therefore, does 
not guide us in these cases, it is essentially ne- 

* Sir William Scott says, << The law of cases of neces- 
sity is not likely to be well furnished with precise rules; 
necessity creates the law, it supersedes rules ; and what^ 
ever is reasonable and just in such cases is tikewise legal* 
It is not to be considered as matter of surprise, there^ 
fore, if much instituted rvde is not to be found on such 

9 3 Rob. Adm. subjects V 
Rep, p. 266. "^ 
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cessary that some general principles should be 
laid down, and be aqted.upon by persons so 
much interested in the result as the subscribers 
to Lloyd's. 

That the ship itself, and the cargo on board, 
(if of any value) should contribute i, appears ■ i^. ^hod. 
to be indisputable ^ ; but the cases in which Emerigon, 
the freight should be brought into contribu- Pothier, c. deL. 

^•4. 11 1 4.- r P.2.§l.art.3. 

tion, are not so well known nor so satisfac- 
torily settled «• * ^* ^^' Art, 3. 

» 

Article 1. Of the Cargo. 

It is a common rule, that " what pays no 
freight pays no average ^ ;"— and therefore ' ^ Mag. p. 63, 

A In the case of ships taken up by the East India 
Company there is an exception to this general rule. — 
For according to the terms of the charter-party, the 
cargo belonging to the company is not liable to con- 
tribute to general average. It is customaiy to provide 
for this in policies on ship, and freight, and private trade. 
In a late case, however, it appeared that the company, 
acting with that principle which always characterizes 
British merchants, did think themselves liable, though 
they were perhaps not strictly bound, to contribute their 
proportion (in common with the ^ip, freight, and pri-r 
vate trade) toweM^ds tbe lo^s pf their cargo which waisf 
Jet^paeii, * 
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wearing apparel, jewels, passengers' property*; 

seamen's wages, &c. do not contribute to gene- 

MoUo* ^loe^' *^ average 1 . But it is said, specie must pay 

Mar. c. 6. § 4. average according to its full value, in the same 

Emer. ut sup. manner as other merchandise ^. There is no 

doubt of the propriety of this when specie is 

laden on board on freight, — but otherwise in 

general there is no authority for money paying 

average. This is by the old writers left amongst 

the unsettled questions, and is to be determined 

according to them, by the judgment of per- 

« Q. ▼. weyt sons acquainted with these affairs 3. The above 

p. 13. ^ * . 

Ord. ma. rule, however, should not be construed literally, 

Aft* 3o» 

stncc.de Nov. for it would be very unjust that the master, or 
Morrao. Oh. any other person who had goods on board, 
1, 2. ' ' should not contribute, merely because he paid 
no frdght for the carriage of them. All the 
« Ltg. Rhod. goods on board ought to contribute*, — and the 
i'M^g.y*6«. goods are, — " the wares, or cargo for sale la* 
J.^39"^' den on board the ship*," whether it pay freight 

Abbott, p. iiu ^^ ^^4. 

c.8.§i4. or not. 

s Lond Ellen- 
borongh, 

8 Eart»8 Rep. g^jjj^ ^f jjj^ foreign ordinances say, speak- 

. * The ordinftDce of France in confonniiy toHhe Dj- 
• Leg. Rhod. gest^y makes the paaseng^w coptribute for thw pro- 

Lou, n, 125. 
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* 

iog of Jettison^ (which a^ before remarked is 
the best illustration of general average loss,) if 
the loss occur btfort half the voyage be per* 
formed, the goods shall be valued at tiie invoice 
cost ; — ^if after ^ at the neat proceeds on arri- 
val^. And' this it is said was formerly the* ci<msohdei 
custom in England s. This principle is de- stX GeoM, 
rived from the Rhodian law ; which ordained ord. Rott? 
that the goods jettisoned should be reckoned stock/art.v. 
at the first cost^ — ^and those which were saved |^^d. grt. xi. 
at the market price on arrivals. The ordi- ^JiliriJe'i^ 
nance of Hamburgh * (of 1 73 1) differs from all ^^- *^ ^- ^ '^• 
Others ; it states, the goods saved and lost shall weUwood, tit. 
be estimated according to the invoice with all ' ^'f • ?**^ 

^ ^ art. 2. 5 4. 

charges, except premium of insurance. Thus * ^it. xxi art. s. 
making no distinction betiyeen half the voyage 
being performed— or the average happening at 
the commencement of it — but in all cases re* 
gulating the sum to contaibute, and that to be 
pud in restitution, at the invoice cost. 

Every nautical man is aware of the difii- 
culty, and of the impossibility in some cases, 
of determining with precision where the one 
half of the voyage ends, and consequently, 
where the other half begins; — ^this must there- 
fore have been a prolific source of dispute and 
litigation. The authority which we have for 
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this doctrine, leads us to endeavour to discover 
how it originated ;— and this, it is imagined, 
may have been in the apparent impropriety of 
making every case subservient to the general 
rule, of valuing the jettison, and the cargo for 
•^ ' contribution either at the invoice cost, or at the 

market price at the port of discharge *. 

But perhaps it might not have been intended 
tliat this rule should be acted upon strictly ; 
and the spirit of it may be reconciled even 
with the practice of the present day, if we sub- 
stitute the commencement of the voyage for the 
first half. Thus, let us put the case of a ship 
bound firom London to the West Indies, which 
incurs a general average loss, by cutting froni 
her anchors in the Downs, and is afterwards 
carried into Ramsgate in distress ; — here the 
cost of the anchors and cables, the salvage 
charges, &c. are the subject of a general con- 
tribution, and the average is settled (or ought 

« Kaimes* Pr, a It has been contended * in case ofjeiiison^ that the 

c.*3. § 2. * goods saved ought to contribute according to their 

weighi instead of their value. But this is founded on the 

assumption that the losing party is entitled to a reooin- 

pensey^^when in &ct he only claims resiUuiion, as ^ a» 

« Millar's El, his loss has been converted to another's gain •• For 

?• ??l' .. ••• contribution is made not on account of incumbrance to 

3 Abbott, p. 111. 

c. 8. § 14. the diipi but of safety obtained ^ 
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to be settled) in London. In this case, the 
value of the cargo for contribution is, the cost 
of the goods on board, (without insurance) 
L e. the amount of the tradesmen's bills and 
the shipping charges, which is the value at 
risk, — ^because in case of jettison the goods 
might have been replaced at that sum- 
When the average is adjusted at the port 
of discbarge, the universal practice now is, to 
take the actual value of the cargo at the mar*^ 
ket price, stripped of all the charges attaching 
to it,— ;-as freight, duty and landing charges > ; ■ " i<8r. wia. 
—-and if a jettison has talcen place, then the ori p*h. ii. art, 

. ... 6. tit. ** £te« cfem. 

^timated neat proceeds of the goods jettison- d, vasr 
ed, taken in the like manner, should be added p. ii. tit xvi. 
to tbe neat value of the cargo saved *. — For ord. France, 
equity requires, that the party whose loss has ord. Konrg^r*' 
procured the arrival of the ship, should be put ^v.weyt.p.12. 

Malyne, c. 25. 
_^ Si\9\,ComSt9'i. 

* The value to contFibute, is the nc^at value to the Emer. xii. § 43. 
consignee when he gels the goods into his possession; — '\q^'\2Q ' 
therefore the charges are only the freight duty and * Leg. Rli, 1. 2. 
lan^Bg charges. — ^Not the insurance, for that is a charge q^ i. Weyt. 
of the shipper or seller at the cammencoment of the P; ?'^* 
vc^age, and is also optional ; — nor the commssioti, for ut sup. 
that is incurred after the landing and sale of the goods; ^^a^u!^^. 
and a sale is not essentially necessary in this case. No Pec. ad Leg»Rk, 
man can oblige another to dispose of his property, merely q^.^^ jJott. 1 16. 
because a general average has been incurred. • Emer. & Poth. 

ut §up, 
MageaSj p. 69* 
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in the same situation with those whose pro-' 

perty has arrived;— and which can only be 

done by considering his goods to have arrived 

« Poth. ut sup. also 1. If the soods saved be damaged by 

Abbott, p. iii. . 1 , . ^ r 

^8. § 15. some accident after the jettison, they must be 
taken at their deteriorated value ; for the va^ 
lue of what arrives is the value of what is sa-* 
ved : but if goods be damaged by the jettison, 
they must be taken at their value as if sound, 
because the damage should be made good to 

ft Poth. c. de L- the merchant by contribution ^. 

^pra p. \4,r ^ It was the custom in France, according to 

•*o'ri"Fr. arts, the Ordinance, 3 to survey the goods saved of 
the same quality as those jettisoned, iemd to 
produce the bills of lading and invoices of the 
whole, to show that the sum to contribute 
was not undervalued, — and that the sum to be 
paid in restitution, was not greater than the 

« Poth. ut sup. loSS^. 

If the cargo produce nothing, or if the charges 
be greater than the gross produce, — then it 
should contribute nothing, — as a person is re* 
quired to pay only in proportion to the benefit 
received. — If the cargo had not arrived the 
charges would not have been incurred ; — but 
having arrived there are no proceeds, and 
therefore there was nothing at risk, as regard- 
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fed the merchant It is on the same equitable' 
principle, that if goods be abandoned to those 
who save them^ there can be no claim for sal* 
vage; for salvage can never exceed the benefit 

11.., • Kalmes' Pr, 

procured by it^ sq. b. iu. c. s. 

The most unexceptionable mode of settle- * 
inent, as being the least likely to create dis- 
putC; is to adjust the average claim after the 
ship has arrived at her port of discharge ; the 
next best mode is^ to settle it at the port of 
loading; an adjustment at an intermediate 
port ought always to be avoided. By an in- 
termediate port is meant; any foreign port 
where the ship may put in in distress. 

If the ship be lost short of her port of des- 
tination, and the cargo be saved and sent on, 
—then ^e freight (which is in the cargo) must 

contribute its proportion to the charges of sal- 
vo ops * Kaimcs* Pr* 

It has been already observed, that it is only <^- ^-5 ^- a*^'*^* 
the proprietors of the cargo under the deck, 
who can demand contribution in ca^e of jetti- 
son ; but the value of the goods on the deck 
mpst, according to ei[}uity, be brought into the 
apportionment, if saved. It is very imprpba- 
ble however that these goods would be saved 
if any part of thie cargo was jettisoned^ 

£ 
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« 

When the averlage' is adjusted at tiife port df 
Ibjadihgj'aiid the freight has been paid there, 
tHe prafctiee is^ to add it to the value of the 
cargo ; in the same manner as any other charge 
incurred on the goods before puttihg them on 
bokrd the ship. For the merchant has then 
an interest in the freight, by its being coh- 
verted into a charge on: his goods. 

It is often adced whether the master Can re- 
fuse to deliver the ^dods to the merchant until 
he is satisfied for the general average. This is 
^ CiAi.dtL, so well answered by Pothier i, that \ cannot do 
S! "34. ' * ' better than quofe fcis words-^" Goods cannot 
be retained on board for freight, and contri- 
biition ought kibt to have a greater ptiviiege 
thari freij^t; But rtiough the master caJnnot 
retain the goods, he may seize thfem on the 
« Ord. vtmc^^^i <ihtiT security is given «. Nevertheless it 
1^*^^^'* is customary if the merchant be in good credit 
to deliver the goodSji-MBind this 'beitig the cus- 
tom, the mastei" is not liitble for his insolveh- 
cy.*' TMs is ialso the custom with us ; but 
the mastei:' may if he choose, insist upon the 
cbiisighees ehteiing ihtb an average bond. 
Siich an inirtriiment is however of little tise, 
(utiless the nsdnes 6£ iarbitrators be inserted,) 
for the consignees by this measure only bind 



themsrelves to pay what tbey are ixHiiid by law 
to pay without it. 

Article 2. Of the Ship, 

What the value of the ship is that should 
Contribute to make good a geileral average loss, 
deniands a little consideration. Some foreign 
\vm, and ordinances direct that the ship shall 
contribute for half her value > ; — others that it > (^ d^ jif. 
shall be ber full value which sbe^ll contribute ^; 6rd. Fioience. 
— Hithers i^n> that theowner of the ship shall ZIfI^S!***™ 
contribute for her whole value^ or h«r whole ^.'ngf^'*^'^. 
freight at the option of the pipprietors of the ^c^n'^^^' 
cango^^ — and^ this was the custoo) 'm Holland HIk^^. 
finom time immemorial?^;-:- bat the laws of — ^IH^' 
Oienon ^ gi ve the* optsod to the owner The ~ ^SS?*** 
difierenee in all these laws and ordinai^es is ord. Antw. 

Rott. 

easily reconciled, for they all proceed on the * ^^ verww, 

same gi?ounds, vi2.--^the impossibflity of eai- ' ^«* out. s. 

pteying a ship iu:aBy voyi^ without wear 

and tear and a ecmsuiiqytion of provisioos and 

stores, and consequently losing> part of the 

value that she had when she commenced the 
voyage^. . . • iMig.p.50. 

Q« van* Weytsto, wfad' is^ always judicious, 

£3 
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says, after discussing the subject ; — " never- 
theless they ought in reason and justice to car- 
ry in common contribution the whole value of 
the vessel, as well as the entire freight which 
« avanWcyt the master receives for the voyage i-" This, 
p. 31. which was his opinion in 15o3, is now the 

practice in England. 

Whatever be the nature of the property at 
risk, it is the value to the owner of it at the 
time it is saved that should contribute, and 
. not any former nor after value. If, for in- 
stance, goods were damaged before they were 
jettisoned, the proprietor ought not to receive 
* weskett, for them the value of sound goods^ ; nor ought 
he to be required to contribute for more than 
their true value at the time they were saved. 
— ^So, if a ship bound to London, after a long 
and boisterous passage arrive in the Downs in 
a very damaged state, and should there cut 
from her anchors, and be carried into Rams- 
gate in distress ; it is evident, that her value 
must be considerably lessened, not only by the 
^ fortuitous damage received and by the actual 
sacrifice made, but also by the wear and tear 
of the voyage ; — ^yet it is the custom that the 
value in the policy, after deducting the amount 



p. 131. 
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of the partial loss, is taken as the value for con- 
tribution * ; — or, when that is not done, then 
the value of the ship in her damaged state is 
taken. For, it is said, " the ship is to be va- 
lued at the price she is worth on her arrival at 
her port of delivery ^" Neither of these modes » -Marsh, p. 545. 
however appears to be satisfactory. — In re- 
spect to the former ; — when the average loss 
occurred, the ship was not worth so much, (be- 
sides the partial loss,) by the wear and tear of 
the voyage, as when she ^et sail : and as to the 
latter mode,— ^-it is admitted on all hands, that 
the party whose property has been sacrificed, 
and who is indemnified, should contribute his 
proportion to make good tb^ loss,— the sacri- 
fice having been proportionally beneficial tp 

* Magens says, \^ the valuation put by a master or 
owner of a ship in a policy regards only the insurers, 
and not any other persons concerned, who (in case of 
general average) ought always to make him contribute 
more or less according to a just estimate/' But this 
must mean,— of the value that the ship is to kirn* It is 
the custom of France to deduct the wear and tear and 
particular average from the value of the ship when. she 
sailed, before the sum for contribution to general ave- 
rage is ascertained ; but provisions and advances to the 
prew are not, as with us, included in the value. 
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him ; otherwise indeed, he would be the only 
{)erson who would not be a loser. On the^r^^ 
principle the «hip contributes too much ;— k)n 
the second too little. 

The true value of the ship for contribution, 
is the amount that her hull, masts, yards, sails, 
rigging, and stores would produce after the 
sacrifice is made, — witii the addition of the 
amount made good by the general average con- 
tribution. 

There is no general rule, however, that will 
serve for all cases of this nature ; for even on 
Ihe above priticiple, if the voyage end at a fo- 
reign port, or at a place where there is no de- 
tnand' for sbippiidg ; or on the contrary, where 
^llere is a very great demand ; the value of the 
ship will be decreased or increased by such 
ttdventitious circumstances, but which ought 
to have no weight in an equitable apportion- 
ment. 

Thstt mode, in fact, appears to be the best 
Svhich approximates the nearest to the value 

4 

of the ship when she sailed, after deducting 

, th^ provisions aad stores Expended,— the wear 

and tear >o£ the voyages-Hand any partial loss 
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by s^a-rdaipagQ incurred, gp to the time when 
tbe g!^neral average loss took place ^ ; for that 

* The following formula wiU illustrate the above prin- 
ciple of taking the value of the ship for contribution- 
ex. gr* 

1. Value of the diip at the outset . . • «^1000. 

Deduct partial loss • • . . . sSSO. 

' provisions and wear and tear 50. 

100. 

Value to contribute ^900. 

Or 2. Value of the c^p in her deteriorated 

state 800. 

Add made good by general contribution . 100. 

To contribute as above • . d^SQO. 

■ • ' ; : ' ■ •• . . 

That principle appears to be the most correct by 
wiiich the^e two modes can be made to agree. From a 
mass of manuscript adjustments, (made within the last 
thirty years,) now before me, I find that in iicarcely 
any instance has the amount made good to the ship by 
general contribution, been added to the value of the ves- 
sel in her deteriorated state on arriv^. . If .the value 
were taken after she was repaired it would be incor- 
rect, by so much as the amount of the wear and tear, 
&c. of the voyage to that time, which it is presumed 
would be replaced by the repairs. There is however, 
still a question on this subject : — ^for as the voyage pro- 
iceeds the value of the ship necessarily decreases, and 
thexelative value of ;tiie ireigiht increases }..M4herefore 
what the shipowner loses of .h& ship bj tife wear and 
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is her worth to the owner. And it is upon this 
principle that some foreign ordinances, as be? 
fore mentioned, deduct a half, from the value 
of the ship at the commencement of the vpy-r 



f videvupn^ age 1. 

p. 51* 



Article 3. Of the Freight. 



• • # 



As in the value of the ship so also in the va^ 

lue of the freight to be brought into contribur 

tion — the foreign authorities are not agreed. 

« Old. France. Somc direct ? that onlv half the freight shall 

— .-Arnstm. " ° 

CostQmofLif- ... , ■ • , • , ' 

boD. *■ tear of the voyage, it may be imagined he gainn by the 

probability of earning his freight. But the freight al*: 
ways contributes in full, (except the wages,) — though 
the above may have given rise to the erroneous practice 
of deducting the provisiops also, which are part of ^he 
9 Vide iofra, outfit of the ship, from the amount of the freight ^ 
^^' ^* It may be remarked, in confirmation of the principle 

of taking the value of the ship at what she was worth 
when she sailed on he^ voyage, &c, (as per first exam- 
ple,) that a ship-owner sends his ship to sea intei^ding 
to have her brought back again :- be doies not send her 
abroad, as a merchant does a bale of goods to be sold 
on arrival. The sum, therefore, which the ship-owner 
has at risk, is the value of the ship in her own port, and 
not any fictitious value. 

• This is stated to be the custom of Lisbon, because 
the author has not yet been able to obtain a copy of 
the marine laws or ordinances of Portugal. 
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fsontribute; — ^othersi the whole-; (after de-» ncon.dei 
ducting the wages ;)-^-one, the ordmance of oh.' ph. li. 
Florence, states one-third ; and according to ZZ Konigi. 
othei^y it has been seen, that it is optional ZZc^! 
with the proprietors of the cargo ^,—ror with J^^^^JJ^*- 
the owner of the ship 3, whether the full va--— -'^"• 

*^ ^ Ad.Vcrw. 

lue of the ship or of the freight shall contri- armotp.ue. 
Ixite. 

When the average is adjusted after the ship's 
arrival, and the freight is payable at the port 
of discbarge, there can be no doubt that it 
should make part of the contributory interest ; 
nor is there any when the average is settled at 
the loading port, — if the frdght be paid in ad- 
vance ; for it then, being a charge on the iur 
voice, becomes part of the value of the car- 
go * : — but when the payment of the freight * vidc sup. 
depends on the contingency of arrival, the ship 
being a general onerr-not chartered for tiie 
voyage, — ^it is thought by some, that the ship 
and cargo should alone contribute, provision- 
ally, — they being the only real property at 
stake; for in case of the ship being lost on the 
voyage, she would have earned no freight. It is 
held however, that the value of the freight must 
contribute in the case of recapture, — (which is 
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* 1 Edwards* 

JtwHim Rtpm 

p. 223. 



t 1 Ed. Adm. 
Rep. p. 224. 



similar to a general average loss,) if it were in 
the course of being earned at thetime ^^ 

On a 3bip being chartered for the voyage 
and ibe average being settled at the p<»rt of 
loading, it is the custom in Lloyd's to make 
the freight contribute to the general average ; 
*-^aad. the learned judge of the Admiralty 
court has decreed salvage to be due upon the 
whole freight, where the ship went out upon a 
charter-party for the voyage out and l^ome *. 
-r-rXhis is confirmed by the judgement of the 
Court lof .King's i Bench ; — where the whole 
freight of an East India ship chartered out and 
home^ was ladjudged to contribute to a general 
ai^erage^wlach happened on tiie voy^^e out^. 

MTierever the average is adjusted, the 

wages of. the seamea jpust be deducted from 

the amount of vthe freight, and Ihe neat sum 

4 // Con.deZiif.is the value for contribiition ^. Bui it is the 

c. 281. 295. 
Ord. Genoa, 

Ham? * ^-^ fprmei^ case of re-capture where the freight 

Copen. ^2t8 made to contributes Sir William Spptt qualified 

France, &c. .7 ».;.... - 

Emer. c. xii. his judgment hy saymg; — << If a commencement has 
Poth' C deL» **^®° place, and the voyage is afterwards accomplished^ 
p. ii. ^ I. art 3. the whoIe freight is included in the valuation of the pro^ 
Rep. p. 90. perty on whxeh salv^^e 4S given. 



a 1 Maule & 
Selwyn*! 
Rip, p* 31 8> 
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wagB^idue at the termiiiation of the voyage ; 

w4 therefore any advance of wages, which is 

flowed to be included in the value of the ship 

(mad to be insured as part of her outfit i,) is ' Manh. p. ead. 

not to be deducted. 

The reasons why seamai's wages should not 
eon1|ibute,.are as follow :— JPVr^^j — ^tiie wages 
ought not to be clog^d with any chaises, that 
dl9 seamen .may the more readily con^ent.to a 
jettison, or any other sacrifice for the general 
benefit, from knowing that they will not be 
sqfferers thereby; also that they may pot ex- 
pose themselves too much, and thereby risk 
the whole ^; and further, that ^^ having paid by « i Mag. p. it. 
tbeir extraordinary personal services during 
the peril which \gave rise to the jettison,: it is 
.but just that they should be allowed this pri- 
vilege ^. . /S!6C0ni%,— because seamen's wages s poth. c. <fe x. 
-areDot an insurable interest^,^ except as above, L' 126. ' " * ' 
where they form part of the outfit; — and Third- «« rAsirinuxy. 
l^y — because the wages are not due unless the p.^5^ ^ 
ship arrive in safety «. l^m%^' 

1 Mag. p. 18. 

• Pothier saya, " the reasons why seamen's wages are ^"Ijj,^' ^|q^ 
not insurable are these :— >1. Because they are gains to 5 Poth C, del, 
wbkh sean^en are not entitled, if the vessel and her car- »t sup. & Coni. 
go perid). % For fear that, being insured, they would ^' 
' not'use theeame ca^e inthe preserratton of the vessel, ^J^J^^*^ 
in which they would no longer have an interest V cb. i. \ 2* 

art. I. n. 36, 39. 
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If, indeed, the foil freight were to contri- 
bute to the loss, the owner of the ship would, 
(from freight being considered the mother of 
wages *,) deduct a proportion of the average 
claim from the wages before he paid the sea- 
men for the voyage.— -There is but one in- 
stance mentioned by the foreign writers where 
the seamen's wages contribute to the general 
average, and that is, in the case gi the ransom 

» Ord. France, of the ship ^ 

cr. a sup. j^ .^ customary to deduct the master's wages 

also^; — ^though tlie rule which prohibited the 

insurance of the wages of the mariners did not 

t Marshall, apply to tho Captain 2." The seamen's wages 

^' ' are secured to them on the bottom of the ship ; 

but the master has merely the security of his 

owners, according to his contract with them. 

The former can sue in the court of Admiralty 

» 2 Boh. Adm, ^^Hko latter cannot 3. There may be, there- 

Ae;).p«237. 



a 



According to Lord Kaimes, the reason why freight 
is called the mother of wages is— because <* if the former 
4 Pf. Eq. b. i. he due, the latter must also be due V 

p. i« c. 4. § 5. 

* It was customary in Holland for the master swages 
to contribute equally with the goods preserved ;— but 
this was only when the av^y^ge was settled at the port 

s Bynkershoek, of loading, ^d t^ie goods were valued at the market 

torn. 11. priced 

Qutfst.jur, * 
pno, l.iv. C.21. 
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fore, some doubt whether the master's wages 
should be deducted. 

It is settled) that the seamen's wages should 
be deducted from: the freight ;— but it has been 
made a question by some, whether it should 
in all cases be the full amount of wages for 
the voyage : i. e. whether the rule shall be. the 
; same at whatever part of the voyage the ave- 
rage claim may occur. Magens says i, ^f only > i Magens, I 
so much of the seamen s wages ought to be ^* | 
deducted from the frei^t as may be due from I 
the time of their beginning to load till their 
arrival." This is the whole of the wages at I 
risk during the voyage. But as the freight 
. cannot be earned till the xoyage is completed, 
it is conceived that where the whole of the 
freight is brought into contribution, the whole 
of the wages must be deducted. Were the 
.ship hired by the month and the seamen (not 
only paid, but) hired by the month aUo, the 
case might admit of discussion. 

Some, persons hold, I presume, on the 
authority of the Digest « — that not only the • Dig. ad Leg. 
wages, but the provisions ought to be deducted ord. Ph. ii. 
from the freight, — and a learned and excellent vin. in Peck. 
writer before quoted appears to be of this.opi- ^ . 



^ ^^x . . nioh * ; for in a p'ihfcrmA statetnettt laveti of 

p. iir. c. d. $16. ' i- «/ O 

a general average daim, he deducts 4ih^ t^rageis 
and victuals from the freight, and this^ though 
the'shi^ is supposed to have sailfed ftom Ports- 
mouth iand to have put into Raauigatft in dis^ 
tress. I submit that ho satisfactory reasoh 
can be given why the ship^s provisions, which 
ar^ part of the ship's stores, should be deducted 
from 'the freight ;-^what is expended of them, 
asi have endesfvoured to show, ought to be 
« ut sup. p. 54. d^u(;t^ from the original value of the ship ^^ 
and not from the amount of ihefreigl^i 

If the voyage be very long, and the 'freight 
in consecpienee be cdnsumbd by the wages^ 
there is no freight to contHbute, — for none 
having been saved by the sacrifice madei tibe 
owner has received no benefit from it. Thus 
(irt Tbk^maite to the preceding article p.46i) it 
would deiem that a case may dcctkr, 'where the 
ship alone shall pay the! gaieral average,'^^that 
alone having been benefited by the sacrifice. 

Th/t brdii^ance of ¥ratibo sayiB,^the freight 

of good^ jetfisoned shakll be paid in genend 

3 0rd.Fi.<*4^* «iver«^gfe; and dhall contribute its proportion ?>:; 

rl'Magens, and thls IS thc practice «lf all comitrics* But 

p. 289. 
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where the ship puts into an intermediate port, 
and takes in goods in lieu of those jettisoned 
— then the freight of these goods, (less the 
charge of shipping them,) ought to be de- 
ducted from the freight of those jettisofted. — 
Else the 'Owner of. th6 shij^ would be a gainer 
by anothi»'''6 los^, catm&ty to the equitlibte 
maxim of the crvtl law, befoHs quottd^ NetHo 
debet, S^c. ^ i vide sup. p. 7. 

This aitifcte ou^ht not tO' be clos^ without 
noticing a case which has sometimes o^cUrr^d ; 
—as where a ship is wrebfeed ofFher port of defs- 
tination,''i-*^iid the dargo^is'^aved ktiA ddiv^t^ 
to the consignleesi-^There^^ii b^'nd diSubt 
that in suieh a case, the fite^ht b^bg iti ti)^ 
goods, it might to connribute t6 tiialfee go(ld the 
expenses MCin*r6d ib rdco^^it^g the goodfi latid 
Test6ring them td the projiriifetors *• 

« The learned and accurate Lord Kaimes selects this 
as a fit case to illustrate the equitable maxim of Nemo 
debet iocupletari alienajctcturSL — It was contended that 
in strict law, the proppetor of the goods was liable for 
the whole expense of salvage^ the expense being wholly 
incurred in recovering hjs goods. — But in equity the 
case will stand thus : — Hie proprietor of the goods and 
the owner of the ship are connected by a common in- 
terest ; the recovering the goods from shipwreck was 
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Article 4: Remarks on the Contributor)) 

Interests 

From what had beeii said, it may be iofer' 
red, that the valuation in a policy of insurance 
ought not in any manner to affect the value for 
contribution ;--*they in feet proceed upon very 
different flto/tf-— the former having a view to thd 
indemnity of the assured, according to a fixed 
principle implied or agreed upon between him 
and the insurer, — and the latter having a rela- 
tion merely to the value at risk,— r which de- 
termines the proportion of benefit received. 

It has been seen, that the value of the cargo, 
to contribute is either the cost on board at 
the port of loading, or the neat proceeds at 
the port of discharge ;— the value of the ship 
is the sum she was worth (as nearly a& it can 
be ascertained,) when, or immediately before 
the average loss was incurred; — and the value 

beneficial to both parties;— to the freighter, because it. 
put him again in possession of his goods, and to the 
owner of the ship, because it gave him a claim for 
freight. The salvage accordingly was truly in rem ver- 
. sum both ; and for. that reason ought to be paid by botb 

Eq. b. i. p. i. * in proportion to the benefit received ^ 

c« iii. § 3. art. 2. 



J 
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6( the freight is the actual sum received by 

the ship-owner^ after deducting the seamen's 

wages« 

. Magenssays^j the value. of the ship and 'Mag«n8,p.69. 

cargo. to contribute,— ; is that value which they 
would have produced neat, for ready money, 
had they both belonged to one person, and had 
no sacrifice been made. 

It is. necessary to observe, that before the 
apportionment is made of the loss,-^each of 
the interests, viz : — ^the cargo ^, the ship and • Poih. Cmt 
the freight, after the value is accurately ascer- art. i. n. lu. 
tained, must be severally striptof all the charges 
attached to it 

In regard to the adjustment,— ^it may be lio* 
ticed, that errors sometimes occur in recover^ 
ing a general average loss of the underwriters, 
in ceodequence perha|)s of a want of facility 
in appropriating adjustments of this nature to 
a policy of insurance ; or for want of bearing 
in mind that the valuation in the policy has no 
relation to the value for contribution. 

It is not necessary, and it only tends to mis- 
1^, to state the amount per cent, at the foot 
of an adjustment of a general average loss ; — 
tbiough it appear^ from a great number of old 
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manuscfipt stBXemexds now before me? that 
tins has been the custom ifor many years past, 
-—and in some instances the amount payable 
by each interest is not even menti(Hied*-rbut 
merely the sum per^ cent. It is evkleot, that 
this rough mode of making the apportionment 
must hav<e led tp ^roneous settleinrata on the 
policies; — ^for it is very. seLdom indeed thafctbe 
amount/)^ cent, on; the statement ispreciaely 
the^ centage to be xecovered on. the policy ^4 

• An example is selected from many Others, of an 
erf oneous settlement which was made at Lloyd's, (in 
the year 1792, ) in consequenee of a per eeniagt being 
placed at the foot of the statement of jcbin &r g^Renl 

average: — 

The amount of loss, to be made good by a general 
average contribution,— ,^^7 : 9 : 9. 

The Apportiionment was as follows^— 

; "Ship, valued at «^lS00,v Making tlie tWm v. : 

^'Z ; \v* ^ISA^6«0:4p^<»at;' 
Freight, [neat) 400. j 

The ship was insured at ^2000. 

The cargo • • • atj^225S* 

What the freight was insured at doet not appear. . 

The claim was settled on the policies at ^6 : : 4 
pereetikj ariRlte statement; witiiout any allusion to 
the difference between the value taken for general coh^* 
tribution and the value in the policies. ^ 

It is easy to conceive how this principle irouU.op^ 



Tkeancientlaws and the foreign ordiftancea 
ttate, that if the ship escape from the peril for 
wbieh the sacrifice was made, aiid get into a 
port of refuge, the average claim biecomes dueJ 
The DaiMsh Ordinance says, that the average 
is to be paid by the insurers as often as it hap- 
pens, either once or ofteneir, although the shi^ 
he afterwards lost on the same voyage :-— and 
this is' conformable to our present practice, in 
cases where expenses are incurred for the ge** 
neral benefit. 
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. Before this subject is closed it may be ex* 
pected tliat something should be said of the 
UabiUty of the underwriters to a claim for ge^ 
neral average, when adjusted in a foreign conn*- 
try, and accordingto^ the laws of that country; 

Tttfe, and what errors wbaldW produccfid, if the amount 
nn vbi^ the apportbnniifent was made were decrej^seJ, 
or the valaeon tbe policies were miich infsreaaodt la 
regard to this remark,— the atte^tioIl of the reader 
should lie chiefly directed to polities o» goods 9n board 
a genera} ship. 

When M^al^g of erroheous adjustments; It may he 
necessary to observe, that someftimeB the column of 
l^articular charges on the car^o, oonlainsr those charges 
which should be paid by the underwriter, and also tbof}^ 
which should be borne by the proprietor,— Care should 
betakeit to select and appropriate these before a settle* 

in^nt 19 mlido on the poliey. 
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It would be improper to decide at onee, 
without inquiry^ that the underwriters are not 
liable in any case^ because the insurance bei^g 
effected here the claim must be made up con* 
« 1 Ma«rensp.5;formably to our laws^. It is thought by some, 
that if the adjustment be made up at an inter* 
mediate port by, or under the superintend* 
ance or by the order of, a court of competent 
jurisdiction, and the master is not permitfed 
to proceed on his voyage until he conforms to 
such arrangements, — the insurers are liable;— 
it being one of the risks to which they are ex- 
posed on foreign voyages, and which ought to 
be considered by them when they underwrite 
the policy. — If the master could be borne out 
by the f acts f perhaps the case might be worthy 
attention ; — ^but it can scarcely be conceived 
that a court would inteifere to compelihe mas- 
ter to have the average claim adjusted— ^it is 
probable that this would oftener htippen from 
the application of the master himself, or from 
his inattention in suffering what he might have 
prevented. All that the constituted authorities 
could reasonably require of him would be, that 
fae should re-pay the expenses incurred in a 
satisfactory manner to the parties ; and whether 
this were done by drawing bills on his owners, 
or by any other means, has nothing to do with 
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the adjustment of the claim; which cannot be 
at all necessary, or correct, or even useful, in 
that stage of the voyage. 

But the case is different when, the claim is 
adjusted at a foreign port on the termination 
of the voyage ; and it is perhaps by blending 
the two cases together, that a hasty judgment 
is formed of the insurers being in no case lia- 
ble to the payment of an average claim as ad- 
justed in a foreign country. — If during the 
voyage it has been necessary to make a jetti- 
son of the cargo, to cut from anchors, &c. for 
the general safety, it is one of the duties of the 
masiter, to see that the loss is replaced by a 
goieral contribution ; .and in case of jettison, 
bis liability to account for the property in-^ 
trusted to his charge, may often oblige him as 
an act of self-defence to l^ave the claim a4- 
just^d where the voyage ends. It is for the 
eourts of law to determine whether in such a 
case the underwriters are liable to the appor^ 
tionment as adjusted according to the foreign 
kws; or whetfier the statement should be taken 
to pieces and re-made up here*. 

* It is proper for me to mention (though it is not yet 
reported in the law-books)— -that the Court of King^s 
Sencb^^-sfter a solemn argument on the point of th^ 
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On^ geneml pHociple, tbe judicious Lord 
iv»?£f 5. iKainaes has o]b3€»ryed i, — ^thfit " to award exe- 
c. 8. § 5% cutioii upon a foreign decree^ wUtiout admits 
jtiug any objwtipn againat it, would he, for 
<l)ugbt the court can knoWi to su|)ipai1:.^^d pro- 
-inpU^ ti^ustice/^ ^^ Courts w^e instituted to 
rfpr^fflSi not jtp enforce wrongi and the judge 
.who eBforce$ any iM^lawful paction hee(»nes 
jjujc^gspry to the wroi^." " la our decfeioiis 
^ijipn foreign presicriptions it is comioonly Ab^ 
point clkj¥^^d> "^ whether wch or those of 
•pur pwO €q*nrtry pughjt to be the rule* . llhifi 
iiever ought to Ib^ a diaput^^ for ev^ry case that 
iCotiies under pur own laws mmt fae/dedded 
>y jhftt Ifiw, mi ppt fey Ihe kw oi any ^thar 

iE:puQtxy^^^ 

iiabiltty of underwriters lb pay a dtt^m fir gentrat iwe* 
rage as made tip in a foreign country , — decidied, that 
^ i&iflierwinteni are no/ hiMni to pay any barges <m fo^ 
}f4& itatenie^tay wtucb ar^ wt the /subject of f^fieral 
Average by the law of Eif gland; aiid that this <;oQt£a4?t 
which was fraojied in this country must be goy^naed by 
oiur laws*** » 



' <MMil l i ^ • — «i^wi*-^—*^^M 



* Potoer T. ;r%t(more^ If ay SO^, 18 1 $, .Actfop i>i9ug^ tp re<s«ir^r 
tlie gun of £6i 12: 10 per cent, paid oo the cargo at LisboD as 

Md !HW wANcief apt ato^aqiUe U^ the Jaw pf £flg|aa4% 
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CHAPTER II. 

OF PARTICXJLAR AVERAGE, 

» 

OB 

PARTIAL LOSS 

Ol* GOOD& 



It has been ^ideavoured to be shown, that 
.Ae term ^^ average" is not Uf^Ucable to any 
other spedes of <daim, than that for a sacrifice 
aiade whep the ship is in immineDt daager, 
or for €:fipens€8 incurred for the ^neral bene- 
fit Aiid which Qlaitn is to be divided by a. 
^ven rgtio, or a inean ptc^rtion, and to be 
borne by all ttie parties c<mcenied in the ad^ 
venture, and who were proporlionably bene- 
fited th«r^yy. 

• The foreign ^ordinances and writers use the 
term " particular average loss,'* or "simple 
average/* fnefely in opposition to a general, — 
or '' gross average loss ;" contenting themselves 
with assigning as a reason for this distinction. 
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—that the one species of loss is to be borne 
generally^ by all the parties coneecned^ and 
the other particularly by one, of them. But 
they do not define how the word " average'* 
can bp applicable to any p^cular species of 
loss *, 

The meaning of the term " particular ave-r 
rage'' as used in Lloyd's, is a partial loss of tlie 
ship, cargo, or freight, of a»yldnd whatsoever, 
and arising from any cause. (Except from ship^ 
wreck — which is called " a salvage loss.")— ^ 
The term therefore includes,— ;/?r^^,^ — a total 
loss of a part of the thing insured; ahd^ecoii^- 
^,-^— a pecuniary' loss to the proprietor of it, 
arising from the effects of sea-damage. 

If we retain the term, which from its appa- 
rent usefuliiess, as a distinctive appellation, we 
may perhaps be justified in doing ; it should 
be expressly confined to the latter kind of loss; 
or rather to the vfi/^dt of adjustment. There 

> 1 Rob. Adm, * Tlie learned judge of the Admiralty Court aays S-^r 
j^. p. 29 . |< 5ji^p^ ot fmAcuker average is not a very accurate ex- - 
pressiOn;* f<Qr it me^s damage incurred by or for on^ 
part of the. cpnc^rn which that part vpa&% be^ alone ^ 
so that in fact it is no average at all, but still the ex-* 
pression is sufficiently understood an4 repeiv^ into %k 

rofli^use/- 
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can be no objection to the expression, though 
confesj^edly andmalous^ if we give to it a de- 
terminate signification. 

Still the word " average," as it appears at the 
foot of our policies, will need some revision, 
if at any time the wording of the instrument 
• itself should undergo.an alteration K oo^he S5JI1J7* 

The term ^^ particular average'^ is used \ti^<^^^' 
this Essay, to signify the mode of adjusting a 
loss on goods arising from the article being 
deteriorated in value, in consequence of its 
being sea-damaged ;-r-and the term "partial 
loss^'' to signify a total loss of part of the thing 
insured. 

There are two modes of adjusting a loss on 
goods sea-damaged,-r— these are as follow :-^-«- 
Mr3t,-^By xleducting the neat proceeds of 
sale ofrthe damaged goods from the amount 
of the interest; which is either the value in the 
policy*, or the invoice covered with the pre-« vide Pan m. 
mkuD, &c. Seccfndlyy'^By B. comparison of 
the amount of th^' sales of th^ d^^iaged, \yi|;h 
a projbrmd account pf sales of the same ar- 
ticle, if it had arrived in a sound state. The 
first mode of adjustment is in point of fact " a 
sahage lass ^''^^iji^e second is that which it is 
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proposed shall continue to bear the appellation 
of " ^ particular woert^e'^ 



The foreign writeris afford \m very little in* 
formation on the subject before us; and the 
books on the law of insurance in this country 
give us no idea that can be acted on, of the 
fnode of ascettabing the amount of loss, or 
the ctaim on die underwriter,—!, e. the ptinr 
hiples ^a^ustment. For almost the whole of 
tar information on the stating of averages we 
are indebted to Magens ; who has gone a veiy 
considerable length into the different modes of 
aii^'iisting claims, and has thrown tnoie Hght on 
that subject than all the otber writers oa in-* 
synfince up to the pnissent day. Probably the 
fiaucity of infcyrmation in our moderh books» 
which profess to treat only 6f the law of in- 
surance, surises from its:appeariQgto the leann 
ed antiiOTB to benot wttfain their province to 
deseend to matteiB cff calcuktbn. 
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Sect- L 

* ■ ■ 

or A PARTIAL LOSS, COMMON^LT CAtLED 
. . A SALVAGE LOSS. 

' A 3alvage loss, (from which this mode, of 
adjustmeat is derived,) — is that kind of lo$s 
^^hich It is presumed would, but for certain 
(Services rendered and exertsons made, have 
tecome a total loss. The chjarges incwed 
are called " salvage charges %"-— the properly 

. « tb^ most pj^omlueot among sal«ri^ ^ch»qge^, in cBm 

jdf ^ipwreck in foreign oountrieft> fe ihe.seamen*i ^^^^3 ' 

Ibr wUcbth^ (die «eani€n) have be^ eeetfidared as 

Jtiaviog ft Hen 9n the pr^iceeds ef «ale of ihe hull 0f idhp 

chip and her materials; im^ if thfs amouiit <tf th««e be Mit 

jsnifficienti th^ deficiency is to be made up &Qm> tb(^ pro* 

i^eeds of the cargo K There is no finiBdatioa for this in * Weskatt* 

Ihe law of England. « Freight is the mother of wages*'* ^utTOo-p. 60, 

'p-if freight be not earned wages are ftot doe { and tiie Dote,andlv,«f. 

irei^oananly ba^aniedby thecontrsetbeingiulifil* . .p. • • .. 

jgdv >s- i\ «»by the maater d^vering the cargo^ or canmg 

it to he 4eUverad, at tbe port of discharge*^ The ccror 

noticed above^ may have arisen from the generally te^ 

Jcmeij, and i^oairect ideia> of die aeaaea's wages bmg 

.secuni Cs iim W ibf hiism ^:ihe iUp^3 but by this ^ 8 ftik jAIim. 

k only ja^»pii«,,Aat w Ika jlJpVi airiral» i. a on tha ^* ^ 
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saved is " the salvage," — and the difference 
between the amount of the salvage (after de- 

voydge being performed, — if the owner be insolvent, 
the seamen may attach the ship, and sue in the Admi- 
ralty Court for the amount of their wages. 

But when it is said, that in case of shipwreck the sea- 
men are not entitled to their wages as a matter of right, 
t. e, that they have no lien on the salvage for them,— 
, J 2 j^^^ g^^ 2. ^^ ™^*** ^® ^^ ^^^^ *^® ^1* of every friend to the suc- 
c. 18. mad« cess of maritime adventure, that the seamen should not 
4 Geo. I. and recdve a remuneration for their trouble and the risk to 
J^^®°i"\ whiph they may expose themselves, in saving and prcj- 
art. iii. serving the wrecked property ; — there is no doubt ths^ 

art iii. * ^^^ ^^ ^^7 entitled to an equitable consideration to 
Leg, Wttb. the full extent of the services performed by them, and 
Ha'oseatic Ord. ^^ should be deducted from the proceeds of the pro- 
tit. 9. art. 5. perty saved* Indeed when the accident happens in the 

Ord. France, *^, : v 

liv. s. tit. 4. British dominions, provision is made by statute ^ that 

jl^ioif* art. *^® inaster, the officers, and the mariners shall be reason-* 

9. and Valin ably gratified for their trouble and risk. 

9 T^Okr. The old marine laws*, &c. perhaps from allowing 

^^ *S- L freight according to the length of the voyage perform- 

art.zvi. &c. ed, (pro t<U& itineris peracU*f) are fisivourable to the 

^nd v'lin*' principle of giving the seamen their wages to the tim^', 
thereon, ut sup. out of the proceeds of the sale of the vessel, in case of 

lzxxi?ii.2i2 shipwreck; and some add a reasonable sum to carry 

Sbcandanthorg ihem home, if they assisted to the best of their power 

cited by him. . .,,.,• * . * 

L. Mansfield in saving the ship and cargo; otherwise, they were to 

3 Bur. fi^. jj^^g neither waires nor reward. But the marine laws 

880, who quotes < -^ 

the CwuoUuo of all countries agree, that if the ship and cargo be enn 
Abbott, p. 266. tirely lost the seamen shall lose their wages. And b; 
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ducting the charges,) and the original value of 
the property, is called " the salvage loss." 

th^ comihon laW of £nglaiid, << if the freightet loselS^d 

cargo, the mariner ought to lose his wages ^" i Bur. Hep, 

It is said, that << upon general principles, the seanieb ^' ^^^^* 
are entitled to no wages if no freight be earned."— << The 
claim of the seamen on the ship seems not to extend to 
a case, wherein, according to the principles of the law 
upon which their claim is founded, no wBges are paya- 
ble to them V , » Abbott^ 
• But the strongest argument for their not being enti* ^^ *^' c. . § * 
ded to wages in case of shipwreck is, the agreement be-> 
tween them and the master, by which they bind them- 
selves not to demand^ and agree that they will not con- 
sider themselves entitled to their wages, or any part 
tiiereof, until the arrival of the ship, and her discharge, , 
at the port of destination. If however part or the whole 
of the cargo were saved, and by being carried on to the 
port of destination the freight were earned — the seamen 
•hoiild be paid their wages in proportion to' the amouni 
of the freight received, after deducting therefrom the 
chiEu*ges of salvage and carriage of the goods to the port 
of discharge. 

A cause was lately decided', from which it would * Campbeirs 
seem that in case of shipwreck short of the port of des- p, 297. 
tination ; a distinction is made between seamen being 
hired by the month and by the voyage. Now it is weH 
known, as before mentioned^ that in most cases seamen « ut supra, 
«r^ hired for the voyage but paid by the month; — and ^ ^^' 
tius distinction should always be kept in view in matters 
of this nature. 

The Spanish seamen, who appear to be more 



Ingeneml^ a salvage lo$» oigoedsis^ when 
in consequence of shipwreck or the perils ot 
the sca^ the vessel is prevented from proceed^^ 
ing on her voyage, and the cargo, or the parth 
that. ia saved, is obliged to be sold at a place 
short of the port of destination. In such cases, 
though the property be not abandoned to the' 
underwriters, the principle of abandonment is^ 
assumed, and is in fact acted upon ;-t- tile pro-i 
pert^ saved does not indeed actually belong 
to the insurers, as where a regular abandpn- 
ment is allowed, but it is to all intents and 
purposes treated as if it did, and all the charges 
incurred are borne by them. The principle} 
acted on is this ;— the underwriter pays a total- 
los®, and takes the proceeds of the goods. 

Both in the abstract and in practice, this 

iadependeot tbaa those of other natioBs, guavd iigaiiis^ 
any loss of wages from accidents of this nature; for thejf) 
will not quit any of the ports in New Spain till a box of 
dollars, (called thence,—'* Coxa de Soldada,**)he put on. 
boardfor the express purpose of paying them, (or ra<^- 
iher, of th^r jmying themselves,) their wages in case of 
sbipwreck* Tins is probably a vestige of ancient com* 
merce; for when navigation was comparatively but. 
little ]qi9wn» (sUpwrecks were much more frequent; and^ 
aeamea would make their own terms with their em«. 
j^y^ers.. 
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mode of adjustment appears butiU oalcolated 
to ^^e the merohant his indemnity, in case 
of partial loss on goods by their being sea* 
dJEimaged ;'-*aiid accordingly, there is but one 
case that can justify a claim of this nature 
being calculated on the basis of a salvage 
loss. 

This case is as follows : — ^when a ship on 
her voyage puts into an intermediate port in 
distress, to refit, &c, and on unloading the 
cargo it is discovered that some of the good$ 
are damaged, which, to prevent further dete* 
rioration; are surveyed and sold on the spot 
— In such a case, the claim must be adjusted 
as a salvage loss, ^id all the charges must be 
borne by the insurers ;-r-fQr no particular averr 
acclaim, (according to the abovie definiticm >,) > ut sup. p. n% 
can be made up when the goods are sold at 
any other place than the port of destination. 
Here the damaged goods are really (not, as the 
term i« often mi^appUed^) sold on; account of 
the imderwriter*, he paying all the charges, 

^ Itiacustommy^ not only in fomgo eeontries but in 
Bi^andi ibr persons ei&cting sales of dmnaged goods, 
to state dial they are sold <<off acamntqf** ot^^ for the 
^esffii qf^ihe underwriters-* ;*' and this is often done « vide iuf, 
without ttie parties even having' the means of knowing ^^^ *• 
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and even the freight ^^ and the, merchant is 
indemnified as for a total loss ;-^j:'. gr. he 

that the property is insured. Such a practice ought 
not to be continued: the correct expression in suck 
cases isy *^ on account of the concerned." 

• According to law and custom, no freight is due 191^ 

> less the master shall have complied with his contract, as 

expressed in the bill of lading, by delivering the goods 

1 Ut snp.p.TS,!!. to the consignee at the port of destination V;-— yet, if 

the goods were received by the merchant, (of, which is 

the same thing, by his agent authorised for that pur<> 

pose, ) at a port short of the destined one, either the full 

« Abbott, p. iii. freight or freight pro raid iiineris should be allowed*. 

auth.^olted. '^ ^^ ^^^^^ ^ damaged goods landed and sold at an in- 
termediate poet, it being for the benefit of the proprietor 
that they diould be there sold, the freight must be paid ; 
v-4t bdng taken for granted that it is always for the in^ 
terest of the proprietor, (and the underwriter,if insured,) 
that the goods should be sold ;— but this freight should 
not be in proportion to the proximity to, or the distance 
from, the port of discharge ; but the full freight^ for that 
is what is sacrificed by the goods being sold at the in- 
termediate port. This is the only case where the under- 
writer on goods 6ttght to pay the j^^f A/,— ^because it is 
for his interest to do so. iBut it is to be understood that 
,the ship must actually proceed on the voyage and arrive; 
for if she cannot earn her freight the owner has not suf- 
fered any loss by the sale at the intermediate port, An4 
therefore the loss wouldfall on the underwriters on&eigH 
(if it were insured), and not on the underwriters 09 
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reeeives the neat proceeds from the person 
irbo effects the sales^^ ^nd th^ b^lanpe from the 
underwriter 

goods* — Pothier say^S — If thp merphants shall take out > Fotbiciv A<pu 
their goods during the voyage, (alluding to the ancient ^ 'i^t. 
custom ' of merchants sailing with their foods \) the * ^^ *^' V^ ^Qf 

U Com, del 

whole of the fi^igbt p^Qms» di|e tl^e s^me as if they had jnere. c. 9i , 

re-**^ . . .. . . ' 

This relates to goods which are merely deteriorate 

i 

in value by sea-damage, or taken out by the merchant 
pr his agent, {f hpw^ver there were a total loss of any 
party the j^eight could be demanded on only what re* 
maine4;— the underwriter on the freight (if it were jn- 
si^ed) 'payin|^ tl^e amount of the deficiency. But if the 
goods were so much imaged as to be worthless, thoush 
they remained in lulk, it is conceived that the loss of 
frei^t -should l^e hope by ^he ppoprje^r of the goods ; 
-t^fp]r as it is oi^y 'm conseguence of the assumption thi^t 
^he und^nirrjter ^n ^e goods ^eags ^^ advantage fifo^n 
^he sale, |h^ ie is c^)ed upon fo^ the freji^t $-*rand, 9S^ 
the pripctice at present stai^ds, jt would j^eeii) th^t theife 
piust be ^actu.91 lo^s of the artjple, or thing iii^ure^, 
befof f ^e ^deFFri|:er pn the freight v» liabl^ ; so thjs 
/case; ^'pm ppming un4^r n^jther of tl^es^ l^a^sj appears 
^ t^ an ^nayoidai^le . ippyrcai^ijp ris^ whic\k i§ not pro- 
vided fpp. By t it may perhaps l)e urged* that in such a 
ff^, the ifff^tipr would haye no right to leayp tl).e gQ0<|s 
at the jnpEaep^e^te porj, but pughJ tp carry ^2)^n> pn ^o 
jthe port of discharge : this would not however relieve 
the ^erchsintf A c^se might occur, sudi for instance^ 

it 
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It is only when the c|amaged goods are, 
from the necessity of the case, sold at a port 
short of that of tlie ship's destination % that 
this is a correct; or a legitimate mode of a^ust-* 
ment ; — For when this method of calculation 
is :^pplied to ascertain the claim for Ipsa on 
damagied goods after the ship's arrival, it is, as 
^yill be fully shown hereafter, exceedingly er- 
roneous. 

ds daniaged coffee^ where it would be dangerous to take 
the goods on board agun ; perhaps in such a case the 
loss may be considered a^ tantamount to a tot^ loss of 
the artitle by a peril of the sea^r-and then the under- 
writer ^n the freight would be liable. . 

* The presenit practice of Amsterdam bm revive to 
salvage losses, is agreeable to that stated above. In the 
rules established in the Department of insurance in that 
^ city, (art. 85.) it is said ;— " If owing to stress of wea-» 
ther, or odier accident at sea, any merchandise, whether 
sound or damaged, be sold at the place of its redemp- 
tion, and noi thai ofiH deHmaiUm, all charges without 
' distinction, as well as that proportion of freight allowed 
for. the conveyance of such part of the cargo as may be 
-saved, should be deducted from the produce of the sale 
' thereof, and the deficiency, as given by the neat amount 
* of the itfvoic^ mtiII be due from the underwriter." 
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SfiCT. II. 

OF A PARTIAL LOSS, COMMONLY CALLED A 
PARTICULAR AVERAGE. 

The toodfc of ascertaining the amount of th^ 
claim oh tlie insureds on goods, for loss by de* 
'terioration in conseqtience of sea-damage, has 
had the attention of many intelligent persons 
both in and out of Lloyd's, It is now agreed, 
that the only correct rnbde Of adjusting a loss 
of this kind, where the ship has arrived at, or 
the goods: Iiave been brought to^ the port of 
destination, is by comparing the market pric6 
of the^ sound merchandise with the market 
price of the damaged ; and thus ascertaining 
the relatrve depreciation in value sustained by 
the merchant from the sea:-damage» In the 
prtseht state of the practice, this nee^s only 
to be mentioned to be recognised as correct. 
It tlifeh follows, tliat the mode of adjusting 
8uch a cldm on th^ principle of a salvage loss, 
cannot be a just one, because it has no refer- 
ence to the market price ; and, consequently, 
in almbfit every instaiice, it gives tlia assured 
cither more or less than he is justly erititlfed to j 

OS 
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and the only security that he has against actual 
loss is in the case of a saving or a losing mar- 
ket. But the result to be desired, is that which 
M ill indemnify hini in all cases against the de- 
preciation in value of his goods by the damage 
sustained, and which may be acted upon in 
all cases as a general principle. It would,^ in- 
deed, be easy to produce an instance of goods 
being damaged ^yi/?^ per cent, or mare, which, 
if adjusted as a salvage, loss, would not only 
free the underwriters from all claim, but leave 
them gainers by the transaction, — on the as- 
sumption, (as in cases of this nature it is as- 
sumed,) that the damaged goods become their 
property. 

But though the mode of adjustment in use has 
a reference to the market price, it is perfectly 
understood that the underwriter has no concern 
with Uie fluctuation of the markets ; and there- 
fore whether they be high or loW, it is of no ini=. 
ports^nce to him. The merchant makes. use of 
them merely as sc^tles^ to sho\^ the relative de- 
preciation in value of, the dan^aged goods ^-m 
for (to carry the simile further,) if sound mer* 
chandise of the same quality were put in one 
scale, and the damaged merchandise in the 
other, and the sound weighed one hundred 
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pounds, and the damaged but fifty pounds, it 
ivould be shown that the goods had lostj^^ 
per cent, of their original value ; — and by this 
means the proportion of deterioration would 
be accurately ascertained. 
' TTiis may serve to elucidate the present prac- 
tice, and to show the principle on which all par* ' 
ticular averages are, or ought to be adjusted.' 
— And in point of fact, there is no difference 
of opinion on this, as a general proposition ;— 
the difference arises on the question of the 
cW^e^ being deducted from the sound and 
damaged siales,— th6 assured c^onteiiding, that 
h6 has a right to deduct the freight, duties,' 
and landing charges from the sound and the 
damaged sales, before he ascertains the de- 
preciation in value ;—fuid the insurer hold 
ing, that he has no concern with these charges ; 
— he guarantying the assured against any de- 
preciation in value that the goods may sus- 
tain, and nothing more : — i. e. not having in- 
sured the freight and duties, he ought not to ' 
be called on for a loss of any part of tliem ; — ' 
and, more particularly, as by the operation of 
deducting them from the sales, he is involved 
iii the rise and fall of the markets. Certainly, 
the assured is correct in asserting, that unless' 
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his terms b^ complied ivith^ be must be ci lo^er 
% the arrival of the damfiged goods ;-rbut it 
might be answered,— that even if they were, , 
few cajscs would occur where he woujd get his 
» Vide inf. 5 iiL precise indemnity ^ 

Previpqsjy tp entering into, ap^exai^nination 
of this principle, ip may bq proper to. give ^ 
bri^f history of the subject bfefore U9. 



4Mb 




inciple of adjusting a, particular ayer- 
age as a^salva^^ Iqss, ^Quld. appear fi^o.m , the 
sipiplicity of the. operatipij to have been the 
original mo^^ adcgp^edby t|ie merchaiit,in, 
8j;ating l\is. clfiim . Qo thj^ underwriter i-— thus, 
tve know, that in those countries .where com-i 
iT^rce, and . qonsequently civilization, are of 
I^te d^tej and ani9ng all persons who .have, not* 
well studied the principles . of insurance, this 
mode of adju^tinent.is ?tiH approved a.nd acted , 
upon. But as both the merchant and the un- 
derwriter^ becaqie interested in tlxe question 
whether, this were, the corrept method on tlie 
^e. baud of pbtaiping, and on. the other - of ^ 
@^)[ing . an . inden^nity,. it cojuld not , be ex7 
pect^ tbat this erroneous, mode of adjustment 
would hold its ground ; b|it that ott^er means, 
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approximatbg nearer towards the true princi- 
ples of insurance, would be discovered and 
adopted :-^for the merchant would find^ tiiat 
if his goods came to a galnii^ market be could 
not be indemnified against the damage they 
received without a reference to the market price 
of the sound i — and the underwriter would 
}eam, that by tbtis mode be not only pskA for 
the damage done to the goods, but also gave 
the merchant a saving price for them when 
Ihey anrived at a losing market 

When the Hanse-towns and the Low-coun^ 
Iries were the emporium of the commerce of 
Europe, and their merchants the most acute and 
the best informed of any then in theworld, these 
considerations .could not fail to occur to them, 
— and accordingly, there is reason to think 
that the principle of adjustment by a reference 
to the market price of the sound goods ori^ 
nated either in Hamburgh ^ or in Amsterdam j 

* AsUmostnotbeiBiagaiedduitaiiythkighMbee* 
slated cootnury to tfae&et, for thepiupMe otvapfoft^saf^ 
aa hypothesis, the reader il referred to p. 89. (m/ tn/ra) 
where it willhe found that apvticuhir average waaad** 
jasted 9tHamlmfgh iir 1719f fay adupoctoir of emmoKlei 
#11 the above principle s-^though the wSmncif of Ham* 
burgh of twelve years' posterifHT date^ enacts ' << that \ Ord. Hamb. 

til* * «• Art* 1 4« 
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and though we have vety little datisfactoty m^ 
formation on this subject, these ordinances 
avow the principle of the merchant being his 
own underwriter ibr the profit accruing on the 
goodsi 

The principle bf adjustwent feithei^ as a saU 
Vage loss> or on the eonipartson t>f the neat 
.proceeds of the sound aiid dattiag^ goods^ 
appears to have been the generally r^eived 
doctrine in this country till about thirty years 
ago. Magens, in his " Essay on Insurance," is 
decidedly favourable to the latter mode, though 
th^ adjustment on the gtoss produce \Vas agi- 
tated in his time ;-^blit from beitig a ilieirchant; 
himself he was well able to judge that the a$- 
ijured could not be fully indemnified by this 
mode. Weskett is also favourable to the ad- 
justmeht oh thfe neat proceeds, but his reason- 
ing is inconclusive, and appears to be founded 
? weskeU, j3n erroneous data ^* 

when any part of goods valued in a policy diall be found 
' damaged; they shall be separated ffom thosb iS6t ^- 
fnaged, and sdld publicly by themselVes whether roaii;^' 
or &w, and the dispBxheut bf averaged shaD regulate th(|u 
damage Confonndbie to the vaiUatidn inade In thii p6tie^ 
without regarding what the goods not damaged would 
produce." Was it intended that this should hold otAf 
' in ease of a valued policy ? 
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' I ^ikd \ff6n\ manuistcript statements,) ttmi iil' 
1784) the principle of adjastitient on the gross 
^rodut^e, as the ba^s of calculation, was then 
confiing into us^ in Lloyd's ; though it was not 
generally acted upon there until about twenty.^ 
years after, when it was recognised by the. 
tourts of lawi But it is by no means a new: 
doctrine,-^^for a particular average (on linens^ 
from. Hamburgh to Lisbon) was calculated at 
Hamburgh on that principle*, so long ago as 
tiie year ltl9y by Jorgen Greve^ didUpacheur 
of celebrity in that city^. : And in 1721 we' iMag.p.iJld» 
have d statement of a particular average made 
up also at Hamburgh) wherein the gross pro^ 
duce is the basis of contribution ^. This ave^ • « M«g. p. so9. 
iBge is hoWev«r adjusted on an erroneous prin- 



ciple 3 ; for the assured claimed tbe difference » vwib uif. $ ui. 

between what the goods would have produced 

if they had arrived sound, and what they did 

produce being damaged, to which wece added 

the ext)*a%hargeSi It is worthy of notice that 

in 1750 a claim for a particular average w^ 

adjusted on the gross produce, adding the ex^ 

tra charges to the amount of the loss, as is now 

the custom of Lloyd's ** > « i MageHi, 

p. 8S2. 

The Amsterdam ordinance (1744) fully re^ 
wgnises Ae principle * j-*--the words are ;^^ « ow. Amtb 



go OF PARTiCULAE AVBEAGE, 

" The average or datnftge on goods that h&p- 
pened durii^ the voyage by outward nuBfor-* 
tune, shall be repartitioDed ^d the gross capital 
that the goods being sound woidd have &QH>uQt- 
ed to at the {^lace of their destination." Ontiii» 
Magenis (who, it has been noticed^ opposed the 
adjustment on the basis of tbe gross produce^ 
takes occasion to remark — " that whenever tibe 
goods come to a gaining maritet no dotibt can 
be made that the damages should be reparti- 
tkmed on the neat produce, and die insured 
bear his part fui* what did not pay a premiiun ;• 
and," he adds, " when they come to a losing; 
market, the repartiti(xi should be at what he: 
* I vi3%. pp. 3S. valued thein at in his policy >." 

Id 1761 k was finally detenmned, fliat in 
1^1 adjustm«it9 of loss on goods sea-damaged, 
reference must be had to the markets to de- 
fermine the proportion of b^iry which the 
goods have sustained. 
1 9 Bumm-i Thc caosie of Lewi* v. RuckerJf. (in the 
ft^."'''' CoBit of Kmg's Baich) settled Uhs important 
point. It was contended on the trial, that the 
asetsred ought to have made good to hioi the 
difference between the value in the policy anij 
the ^ce the damaged goods sold for, (i. e. 
whtit is commcml^ called "a salvage loas'^ 
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The uiidecwriterjSy <Mi the contrary, offered tp 
c$m witoesses to prove the ^generoii udage; of 
estiinatii)g the ^pumtumioidamt^ge to be by a* 
refiprepce to^the mariket price: of the damaged 
aifcl sound good». For the only question. was, 
•^'^ by what measure or ride; the daniage ought 
to,be e^tioiated." 

. On attpqtiveiy; perusing' the lumtBOus ahd 
e^^Ueptly well-diggsted "iiesoltition" of the 
court delivered by Lppxi. Mansfield, on a mo-* 
ti^ for a new trisd^T-^be impresM/pn isy that 
tbegross produce (thpu^ the quesjtion -was t 
not a^t9|t^d at th^tioae^) wa^ .then viituatty 
defenaabed to b^ the: trwrrole lof oaikulation ; ; 
because it does iu fac^ settle, ail the g|i!eat points 

since contwded for* 
' The^ci^use of Jfihmon ^. Sheddm ^^^ - whicb* 2 isastu Term 

Rep, p. 581, 

* There is an error of the press in Mr. Sergeant Mar« 
sball^s quotation* of Mr. Justice Lawrence's opinion of« 2 Marsb. 
the court in Johnson v. Shedden, which though it may ^' ^^' * 
setfiD bat of tr^Mg'Gonsequencey fieeds eorrection^ ad it ' 
rxii^ cQaloye nay parson tumcqaaintpd wkh the pfin* f 
c\plev .of adjustment jp. question t-f<*He (the judge) ia^ 
there made to say, << if the purchaser were not liable to , 
the duties and charges, we would giye as much more as 
t&e amount of those chai^ges comes to." Thus making it ' 
appeuM as 4f it^were meant— ^itiecocfr^ would (^ve^tba 
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three times engaged the attbntioQ of tlie Court 
of King's Bench, at length put this question to 
rest. The judgment was delayed in conse- 
quence of a difference of opinion \^hile Lord 
Kenyon presided in the court ; and the pre* ' 
sent lord chief justice forbore to give an opi- 
nion, he having been one of the counsel far the 
uhderwriterfi on the trial ;— the court was there- 
fore composed of the puisne judges,— Grose, 
Lawrence^ and Le Blanc» 

It may appear surprising, that though the 
mode of calculating u particular average by a 
reference to the mairkets, had be^n known in 
Europe nearly a century ^hen this judgment 
was giyen by the court of Kii^s Bench, the 
important point, — ^whether the gross produce^- 
or tiie n^at proceeds^ should be considered the 
basis of calculation, was not detennined till 
that day. 

This cause, known in Lloyd^s by the ,^pel- 
Htion of ^^ the Brimstone cause," (from the na*^ 
ture pf part of die merchandi^ insured,) was 
tried on its merits,- and a juror was a^eed' to ' 
be withdrawn, that the amount of the damages . 
might be ascertained. In consequence of this 
the claim was made up for adjustment on the 
ground of the neat proceeds* But on a motion 
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for a new trial, the court iifter two arguments, 
determined tiiat the foundatioh of the calGut^" 
tion was erroneous, (as had been previously 
shown by a gentleman of high and deservecl 
eminence in the commercial world *,) and thctt 
the tnie mode of calculating a partial los3 on 
goods sea*damaged, and ascertaining the exr 
tent of the underwriter's liability, is by a conv- 
parison between the gross produce of the sound 
and. damaged goods. The judgment of the 
court was given at great length, mid. the rear 
souing is sound and conclusive* 

It is not my intention to lengthen out this 
£ssay by giving an abstract of. tiie able and 
clear reports of these two adjudged cases,— ^ 
the perusal of them will well repay the atteij'^ 
tion of the commercial reader. 
. la Michaelmas Term, ISOS, the court of 
Common Pleas approved the rule laid dowii 
by the court of King's Bench ^. The adjust- » 3 Bos, & Puj, 
meat of a partii^l loss on good^ se^-damaged, 
by a. comparison between.the gross produce of 
the sound and the damag^ sales, may there^ 
idve now be considered the law of England. - 

It should always be borne in mind, that it 

- ^ Tb^ Iftte Edward Tau-^, liscj, 
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is to the laudable and persevering efforts of 
Mr. Sheddeny the defendant in the beforcf- 
mentioned cause, that the commercial world 
is indebted for the settlement of tliis very inf- 
portant question. 

On the 4th August, 1 802, a general meet- 
ing was held of the subscribers to Lloyd^ by 
which a Committee of ten gentletnen was ap- 
pointed, for the purpose of taking into its coti- 
sideration the impositions which (particularly 
during peace,)* the underwriters were subject 
to " in the making up of iiterages,'' aitd to pro- 
pose a remedy fot the same. On the 28 th 
February, in the following year, the subscribers 
wei*ie informed, that the committee had not 
then come to any decision on the subject. — 

* It may beprof^ef io notice, tiM though die break* 
i&g .ottt of tile w«r prevented this Gommittee frmn being 
as useful as diey wished to have bee% yet it isprpbablf 
that the subscribers were indebted to them for the adop- 
tiori of a rule, which was found very salutary in its ef- 
fects: — ^that of demandiu^, iii ease of claimd foir pftrtid 
lose by 8eaFdiEinMi|ne ih foreign eoimtries, (particularly 
in Ae Mediterranean) a certificate of survey signed by 
two resident Bnti^ merchants ;« a clause to this eibct 
was inserted in the policy^ and was called (from the 
gentleman with whom it originated,) ** Mr, Angerstein'a 
Clause/^ * 
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I have reason to know that they were very 
anxiods to profiiote the object of their appoint- 
ment, but the war breaking out again proba^ 
bly prevented any thing definitive being done*. 



. Heaving thus gone through the history of the 
modes of adjusting particular averages, I am 
^obliged to remark, with some regret^ that 
though the question is probably put to rest in 
the courts of law, there is leason to think, (per- 
haps from the grounds of the above decisions 
xiot being so well known as they ought to be,) 
that some dissatisfaction still prevails in the 
^commercial world. To obviate this, if it be 
possible, or at least to endeavour to put the 
subject in so clear a point of view that it may 
be knowa in what the deference of opinion 
jqonsist§, will be the object of the remainder of 
this chapter. 

The intention and end of insurance is, '^ to 

1 I .... 

* The writer takes the liberty to sugg^ to the Com- 
mitt^ of Llojd'8, the propriety of recommendiDg to 
the particular attention of their agents, the impositions 
practised in colonial and foreign ports in regard to 
averages. 
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miemntfy the assured'' In what does tjiis ii> 
xlemnity consist? — \i has been answered, by 
xiuoting only part of a sentence of Lojd Mansr 

F2pur.R<p. jielJi, witJiQut regarding the cQntex|, -— io 
** putting the merchant in the same condition 
which he would have been in if thp goods hac| 
arrived free from damage/'^Now, it is evii^ 
dent, that if this were to be strictly insisted on-, 
the gross proceeds could not be the proper 
mode of adjustment ;-^nor w^qpld any other 
mode with wJiich we are acquainted isuit all 
the cases thp^t might occur — for if we try it on 
the neat proceeds^ the merchant w^uld only on 

f vwe inf. } iii. a saviug market* be put ^^ in the same condi- 

911.3. ex. 1. . ^ '^ ^ 

tion' ^hich he would have been in if the goods 
had arrived free from damage." \Vhile on n 
losing market he would actuaHy make a profit 
9 Vide inf. § iii. pf the underwriter ». But this latter mode of 
adjustment was evidently not in the contem- 
plation of the court when his lordship deliver- 
ed its judgment. For he says, — " the under-f 
writer has nothing to do with the rise op fall 
of the market, — ^nor with the price of thp 
thing/' — ^fiut the adjustment on thp neat prp-r 
peed3 does involve the underwriter in |?pt|) 
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From the above decisions, and from what 
cfia he collected. of .the general opinion of well* 
ii)|prnied m^n, the object of the^ policy is/ to 
insure the merchant against ang ifffury which 
his goods may smtainfrom depreciation in va- 
hi€y by^ tJidr iektg seordamaged^ — and nothing 
more. — That this object may be fully attained- 
in all cases by the adjustment on a compari- 
son between the gross produce of the sound 
and damaged goods, will be shown in the 
course of the following section ; — and fiirtlier, 
' — ^that this mode is the only one which secures 
to tbQ merchant his rights, without infringing 
on those of the underwriter. • 



Sect. III. 

OF THE VARIOUS MODES OF ADJUSTMENT. 

In the examination of the subjects treated 
of in^ this section, I have conceived that no 
mode would lead to the desired result, so soon 
or so correetjy, as that of a direct analytical 
investigation ; and if in the pursuance of this 
plan it be thought necessary to apologise to 
my experienced readers, it is hoped that the 
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attempt to reconcile <)tipc^ite interefifts, and 
thus to promote an timom of opihioii on mat- 
tcfrs of some consequence^ tvilLbe 4>oii8idered 
a siiffideot eKCtise. 



\»» i t n > *i 



There are foiir modes of adjustiiig a partial 
loss on goodis deteriorated by isea-damage, each 
of ivhich htis had its advocates ;-^these modes 
arfe as follow ;-*- 

1. As la SALVAGE LOSS. 

£. On die X)IFf£renC£ between the sound 
and damaged sales, without a reference to 
the cost. 

3. On a comparison between the keat pro^ 
CEEDS of sale of the sound and damaged 
goods. 

4. On a comparison between ttie gross pro^ 
DtJCE of the satne. 

1 shall treat of these in the above pi^der, 
and 6f some other subjects connected . with 
thisisecdon. 
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In the following calculatioDs left these data 
be assuooed) — ^except where aUerations are 
necessary for the bett/er elucidatian^4(f thtar* 
gmnenty viz:~- 

Interest y — ^500 ; — ^being the amount of the 
invoice^ covered with die premium of insu- 
rance, &c. 

Z)rtenVa^i<?w,-r-one-half. 

ChargeSy — ^^100; — being the amount of 
frei^t and duties. 



LosSy — On a losing market 7 ^^so per cent on 

^ the amount of 



Prf^ty — On a gaining market 3 the interesu 



} 



Article 1. On the Adjustment of a Partial 
Loss by Deterioration^ on the Principle of 

a SALVAGE LOSS. 

An adjustmwt on this principle cwnotb^ 
conrect, because it does not act uniformly ; but 
is made to depend entirely on the markets^ 
which regulate the claim on the underwriter, 
and in the fluctuations of whiqh he is javplved 
with the merchant : and, moreovo-, in conse- 
quence of no comparison being flaade between 

li 2 
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the market price of the sound and datnaged 
goods, the merchant is deprived in some cased' 
of any redress whatever^ though his loss may 
be considerable from the deterioration of the 
goods. 

* FIRST EXAMPLE. 

On a saving Market. 

Amount of interest < • . ^£500 

Dedact gross produce of the da-^ 

nwged sales . . « jfSOO 

Less charges 100 

200 

Loss. £S0O 

The goods are damaged one-halfy viz :, — 
^250 J but the claim is for -gSOO— which 

* In statements of particular averages a^usted as a 
salvage loss, it has been customary for the merchant 
abroad to charge his commission on the danftged sales. 
The practice of Lloyd's is to allow this, only when the 
goods itre consigned for sale, and consequently where 
the merchant a^ts as an agent When the property is his 
own he does no more than he is bound to do ; — ^he sends 
the goods to auction, and receives the proceeds of the 
auctioneer, and calls on the underwriter for his loss— - 
this is the whole process, and there the matter ends. 
On this tfubj^t see a quotation firomValin's Commentary 
1 ut infra, on the Ordinance of the Marine of Louis XIV ;^ 

p. 103. 



^ 



OR PARTIAL LOSS. 101 

]s £60 more than the amount of the injury 
the goods have sustained from depreciation in 
value.; which £50 is precisely the proportion 
of charges (i. <?• freight and duties^) on the va^ 
]ue of the goods, lost by the deterioration :^- 
€JPf gr.. ... 

To amount of invoice, premium^ &c. , , . ^500 
To amount of freight and dati^ 100 

By amount received from damaged 

sales , , • jgSOO 

By amount of daim on the under* 
writers jfe*300 

vi% : — For deterioration • • , • . 250 

For half the freight and duties ; the 

^oods b^g damaged one^half • . 50 

SOO 

^600 



SECOND EXAMPLE. 

. Qn a losing Markets 

Aipount of int^erest , , • , , ^ • « • s£50Q 
Deduct gross produce of the damaged 

sales 175 

I^ess charges , • • • . 100 

15 

1.088. .s^iii 
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Here Uie insurer tmtkes good to the assured 
the whole of his losft ;— for the underwrite 
pays the balahce of the actount : ea^. gf. 

T6 amount of invoice, premium, freighty 

duties, ^. ut supra, — ....••• us^^OO 
By amount of damaged sales < . . . • 175 
By claim on the underwriters ^ ^425 
viz: — For deterioration . s . 250 
Half the freight and duties • . 50 
Half the loss of markets . • • 125 

425 



^eoo 



This example serves as one reason why a 
preference is giv(eh iii foreign countries to this 
mode of adjustmer^t. It is particularly prevar 
lent in the United States ; and if we had not 
good reason to know that few even of the best 
informed merchants there are unacquainted 
with any other mode, we might be uncharita- 
ble enough to i];nagine this a sufficient reason 
for the numerous tlaitns made df late yeiars 
frbiii those countries, when the iheLrkets have 
been overstocked with British manufactures ; 
-^for it hais been seen, that on a saving market 
the merchant is fully indemnified, — u e. he is^ 
put ^^ in the same condition which he would 
Jbave been in if the goods had arrived free 
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from damage ^ ;'' — and o& a losing market he > vide lapra^ 
is not only indemnified against the depreci* 
ation in value, and the loi^s of the freight 
and duties^ — I;nit he is, put in the same <:oEh 
Mw a3 if his goods hadamved at a saYkg 
market. 

Thus far by this mode of adjustment, the 
foreign merchant secures himself against^-r-* 
^rst^ — any loss arising from the damage done 
to his goods ;— r^^o^^,^— ^fronn the. loss occa* 
siooed by the payment of the full frei^ an4 
duties on the damaged good^ i-^Wfi fa^iy^-^ 
fcom the Iqss of the market And tib^ a full 
and complete is^b^onm^nt of the damiig^ 
goods to the underwriter is assunaed am) (iicte4 
upon. It would be well however if the parti^s^ 
were to recollect the excellent observation of 
that most sagacious oommmtator^--^7^>i %'^ viti. Com. 
*^ The insurer is not always io the place of 
the assiured ; he is only gutyrpit^ to liirp fcr 
the damJige that may happ«9 ^q the tiSBig fo- 
wred." 
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THIRD EXAMPLE. 

On a profitable Market. 

Case 1. On the precedmg daium of 50 per cent profit. 
Amount of interest ,••••••• j(^50O 

Deduct gross produce of the damaged 

sale 425 

ttcss charges • • . . . ... • 100 

""^ 325 



■1 ■11*11 



Loss. ^17& 

In this case, the assured falls short of his 
triie indemnity ^^5 — because no compari- 
son is made between the market price of the 
sound and damaged goods,— and where goods^ 
are deteriorated in value by sea-damage, no 
measure can be taken from the prime cost to 

« 2 Bar. Reu. asccrtaiu the quantity of such damage i.'' 

p. ino. ^ -^ ^ ^ 

Coie 2. Let the profit be increased to 120 pex c(gn$.^ 
then:-^ , ^ 

Amount of interest ..«•«.,. j^500 
Gross produce of damaged sales . • 600 " 

Deduct the charges . « , • . 4 • 100 

jf50a 

Thus,— though the goods arc still damaged 
one-half, the assured has pQ claim on the in- 
surer; for the nqi^t proceeds of sales of tii© 
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damaged goods are the amount of the prime 
cost. 

. If we extend the comparison, and assume 
the profit to be greater thanT 1 20 per cent., then, 
(as on this principle the goods are supposed 
to belong to the underwriter,) instead of the as- 
sured having a claini on the insurer for ^^50^ 
to which sum he is justly entitled, (the goods 
being deteriorated to that extent,) he, — the in- 
surer^ would receive a profit firom tlie assured. 



. It will be readily inferred that this is an ex«- 
ceedingly erroneous mode of adjusting partial 
losses ;. and that so far. from admitting of ge- 
neral application, it will not be correct even 
in any one iQSlance,-Ti.. e. if t^e definition of 
indemnity before given be allowed *• ' ut sup. p. 9t. 

As it is the object of all mercantile, specu- 
lation that goods should go to a profitable 
market, it appears. surprising that this mode, 
which in such a case can never give the mer- 
chant his indemnity, should sp Ipng h^ve had 
the preference to all others. 

The reason for continuing the use of it, in 
preference to c^ comparisop between ^he value 
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of the scHind and damaged goods^ is said to 
be ;— ^because there are no means of determ»* 
ing the market price of manufactured go^ds^ 
or in fact, that therfe is no market jMice* Bat 
this will admit of doubt ;— 'for instance,— nna^ 
nufactured goods are sold in our colon^s, and 
in foreign countries, across the Atlantic, at an 
advance on the invoice cost : — ^if therefore a 
trust*wof thy certificate could be obtained in 
these cases, why should we not place the smnSi 
confidence in it, as we do in a certificate of 
the sound value of colonial produce ? If such 
a plan were to be adopted the mode of adjust^ 

' Vide Appen- ment would not be di^cult K 

'*'''"• It has ^en objected to this,^that the va. 

hie of some articles, such, for instance, a$ 
I»inted calicoes, depends on the fiashion of the 
day, and according to that, the advance would 
be high or low, and therefore the underwriter 
would be affected by it;— but this objection 
has no foundation; (as will be s^en in the 
note,) for the underwriter has no more to dq 
with the adpance tlian he has with the price. 
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Article ^. On the A^ustmefit of a Partial 
Loss by deterioration^ on merely the MF- 
TERENCE between the Sound and Damaged 
Sales. 

' If the adjustment be itiade merely on a 
comparison between the market-^price of the 
sound and damaged goodd, without a reference 
to the prime cost, it appears to me to be clear, 
that it can hold good only in the single case, 
where the value of the tound produce is pve^ 
cisely the same as the amount of the prime 
cost 

; It has however been contdnded by the asr 
sur^d 1, that where the goods have come td • Marshall, 
a profitable market, he is entitled to the diff 
ference between the price for which the da- 
maged and undamaged goods have been sold 
at the port of delivery,— for so much has he 
lost. And on the other hand^ — ^the insurer 
contends that where the goods have come to a 
lading market^ he ought to be, called upon to 
make good onbf the difference between the va^ 
lue of the sound and damaged goods ;-^^for so 
much, it is said, atid no rnore^ has the assured 
lost. 
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The answer to both these assumptions might 
be, in the words of Lord Mansfield, beforo^ 

» Vide sup, quoted ^, — " the underwriter has nothing to do 
with the price," — ^tbe market being only ui^ed 

p.^4.* *'^' ^ scales to weigh the extent of the damage «. 
The comparison between the price of the sound 
and damaged goods is instituted pnly to asccr* 
tain the quantum of damage which the goods 
have sustained, i. e. the relative depreciation. * 
The principle contended for by tiie assured 

' s^fcauu ^^ ^^^^ noticed by Magens, — ^who says 3; — ^ 
p. 90. <f the assured on a gaining market should bear 

his part for what did not pay a premium." 
And it is allowed on all hands, that the assured 
ought not to call on the insurer for a loss on a 
larger stun than that on which the latter has 
received a premium. 

Perhaps the principle for which the insurer . 
contends, may have arisen in some measure 
from the customary mode (in my opinion not 
the best,) of stating, a particular average;--^ 
which, instead of estimating, by a comparison 
of the proceeds, how much the goods are de-r 
preciated in value, is done by making a state'r 
nient in the rule of proportion, — ex. gr. If - 
^500 (the sound value) lose ,§g 125, then 
^600 (the cost) will lose ^150. Thusmak- 
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ing it appear that the loss to the assured is only 

^ 1 25^— 'instead of showing that the goods 

are depreciated in value one-fourth, or 25 per 

cent%which amounts to ^^ 150. But this point 

will now scarcely admit of dispute^ — for it 

would appear to be completely settled, that if 

the goods be damaged, L d depreciated in value 

one-fourth, &c. the underwriter must pay one^- 

fourth, &c- of the cost or vialue in tlie policy ^ ' ^j^^S' ^'^' 

' Probably, however, this mode of adjustment 

may have arisen from the idea, that the as« 

.. ' ■ ■ 

• Ther^ are three modes of stating a Particalar Ave- 
rage^ which are as follow :— • 
First : — ( as above. ) 

If ^500 lose ^1^5 : then ^600 will lose ^^150. 
Second : — 

As ^500 ^the sound) is to ^375 (the damaged) so 

is ^600 (cost) to £i:50. 
From the invoice cost deduct 450 

Amount of loss . . . .^150 

Cost , * • . <^600 

Amount of pro-farmd sales of sound goods . . £500 
Ditto of sales of damaged goods . . • • . 375 

Damage, or depreciation in value 25 per cent* s£ii5 

25 per cent, on j(?600 is ^150. == 

The latter mode is I think preferable to either of the 

others, as serving better to elucidate the principle on 

which the claim is made. 
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sured has a ri^ to call on Hie insurer in the 
one case ; and (he insurer has a ri^t to der 
mand of the assured in the 4i)ther,~-that the 
damaged goods shall be r^daced with sound. 

Now it appears clear, that if this were to 
be admitted as the principle of indemnity, it 
would do away at once all settled practice, 
and open a door to litigation on every partial 
loss of this nature that might occur. 

Let us put the case of 9. losing market where 
the underwriter offers to replace the damaged 
goods with sound, — ex. gr. The merchant 
effects insurance on a bale of cotton from the 
West Indies to London, valued at ^20, which 
is the cost, &c. It arrives damaged, and if 
sound it would have been worth only 5^ 15* 
The underwriter offers to replace it with a 
sound bale ; — but the merchant says, " no, tl^e 
contract between us is, that the goods shall 
come safe to the port of delivery; or if they 
do noty that I shall be indemnified to the 
> L. linnsQeid. amount of the prime cost, Sgc.^ — ^it is a con- 
p. 1172. * tract between the insurer and the assured, 
and not between merchant and merchant ; a 
bargain and sale is a mercantile transaction, 
and has no principle in common witli the con- 
tract of insurance. But further, if you mean 
by replacing the goods^ to put yourself in my 
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tftoatioo^ you niust make your purchase at 
the aune market that I did^ you muHt enter 
into a skmlar contmct of iufturance with a 
third peraon, (whose solvency you must gua^ 
ranty,) that the goods shall arrive safe«— You 
must io £iGt take upon yourself all the risks 
besides those in the contract between us, and 
bring the goods on to the port of discharge* 
*— When you have done this, we shall be on a 
inore equal footing." If the merchant were 
thus to reply to the underwriter's offer, he 
w:ould at least have reason on his side — though 
the reply might not be satisfactory to the un* 
derwriter. 

But finally, as no principle of adjustment 
can be correct unless it have a reference to 
the market price — so neither can any be so 
unless it have also a reference Xx^^e prime 
cost. 

jirtkle 3. On the Adjustment of a Particular 
Average by a Comparison between tli€ neat 
PROCEEDS of the Sound and Damaged Sales. 

There are several very material objections 
to this mode of adjustment % none of which 

• A very Ingenious Essay on the subject of the ad- 
justn^ent Oif particular averages on the two principles of 
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appear to have bad the attention that ought to 
have been given to them by the writers on the 
practice of insurance. Magens and Weskett 
were favourable to it, but upon what [urinciple 
I am at a loss to discover, for the rule is in- 
consistent with itself, if it profess merely to 
give the merchant his indemnity, by putting 
him ^^ in the same condition which he would 
have been in if the goods had arrived free from 
damage." Its operations are indeed so partial^ 
that it does this only in the one solitary case 
of precisely a slaving market. And the above 
writers, who are often very acute and accurate 
on other subjects, must, when they went into 
calculations on this, have given up'the matter 
as hopeless, if they expected by the result to 

the neat proceeds and the grois proceeds^ was published 
a few years since at Liverpool; wherein the author 
satisfactorily demonstrated, by a series of algebraical 
calculations, that the adjustment on the gross pro- 
ceeds is the only mode that can be acted upon without 
involving the insurer in a loss of markets and freight 
and duties. 

Two or three years previous to the perusal of that 
Essay, the writer had entered on a course of calcula- 
tions which led to a similar result — and the only dif- 
ference was, that his were made on cotton from the 
United States; whereas the calculations in the Essay 
alluded to arc made oh sugar from the West Indies. 
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reconcile the interests of the assured and' the • 
insurer, or to give either of them satisfaction. 
Magens was indeed aware of this, — ^for he ac- 
knowledges that the rule will not admit of ge- 
neral application — and therefore proposes that 
the mode of calculation shall be varied with 
the state of the markets ^ ' vide sup. 

p. 90. 
FEltST EXAMPLE* 

On a saving Market. 

If the goods had arrived sound, they would 

have produced 5^600 

Deduct freight and duties • . * . . 100 

500 
Being danuiged, the goods did produce . . 500 

Deduct freight and doties .... \ lOtf 

200 

Depreciation 60 per cent. a^SOO 

In this example the goods are deteriorated 
only one-half, or 50 per cent. — ^which, on 
^500, is ^250. — ^but the claim is 60 per 
cent, or ^300. — ^The additional ^50 ma:ke 
the amount of half the freight and duties ; 
which half is lost by the goods being damaged 
in that proportion. It will be perceived that 
the result of this adjustment is the same as that 
made pn the erroneous principle of a salvage 

1 
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» Vide sup. loss > ;--for in both cases the underwriter pays 

art. 1. ex. 1. tr ^ ■ 

the balance of account 



SECONir EXAMPLE. 

Case I. On a losing Market. 

Pro-fopnA sales, if arrived sound • • • ' ^350 
Deduct freight and duties • « . • • 106 

250 
Being damaged^ the goods did produce , ^175 

Deduct freight and duties 100 

. 76 



Depieciation 70 per cent 4^175 

1 > « • « 

Case 2. . On a gaining Market. 

Pro-formA sales^ if.arrived somnd. -4 . « sSSSO ^ 

Deduct freight and duties . . • • • 100 

750 
Being datnagedy the goods did jproduce • 425 

Deduct freight and duties 100 

• .325 



Deptddatiofi 56| pe# cent. ^^425 

This exam[>le shows, Without any comment, 
that the underwriter is by this mode of adjust- 
ment involved in the rise and fall of the mar- 
ket : for in both cases the true depreciation is 
the same, viz :— one-half,-^and the freight and 
duties are the same in both. 
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But that the principle will not admit of ge- 
neral application, may be sho\yn by analysing 
the two cases ; — tlius, we find, that on a losings 
market the.mprqhg^nt receive^ not. only his^tctl 
indemnity, but ^50 more than he would have 
received if the goods had arrived sound j viz :-^ 

He receives from the damaged sale& i £1^5 
And from the underwriter, 70 per cent. 

on ^500 350 



525 



^ If the goods had arrived soundy the gross 

produce would have been • • • . - 350 
Add loss on the one-half supposed not 

to have arrived • ... . . . 125 

— 475 

liio 

Thus, on 2L,lQsmg market^ the merchant re- 
cieives ^50 more than the sum which would 
have put him in the same condition bs if his 

goods had arrived sound. 

• * - ^ •_» • * 

In the second case, because the market is a 
gaimngioncy the merchant does hot receive his 
full indemnity by ^17, viz :— 



I 2 
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if the goods had arrived sound, the gross 

produce weuld have been sB^oO 

He receives from the damaged sales • • 425 
-— Of the underwriters 56-| per cent, on 
£300 ^83 

708 
Add profit on the one-half supposed not to 

hav£ arrived • 125 

8S3 

The sum deficient of the merchant's full in- 
demnity K % • dSn 

If we increase either the Jreight and duties, 
or the true depreciation^ the incorrectaess of 
this mode of adjustment is the more strongly 
shown, viz : — 

THIRD EXAMPLE. 

Case 1 . On a losing Market ^ of 50 per cent, 
(as before) let the freight and duties be 

INCREASED TO ^250. 

Thtny PrQ'formA asles, if werived sound • ^500 
Deduct the freight and duties • . . 2S0 

250 

Being damagidf the goods did produce . 250 
Deduct the fireight and duties . • . 250 

The loss is total, or 100 per cent. 



"% 
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Case 2. On a losing Market^ of 7S per cent 
let the goods be deteriorated two- 
thirds, emd the freight and duties be, as 
in the last case, 5^250. 

• Then, Pro-formd sales, if arrived sound . sSB73 
Deduct theireight and duties • • • 250 

125 
Being damaged, the goods did produce • 125 
But the freight and duties amounting to 

^250 are double the proceeds. — 
I^e loss in this case is, therefore, 200 per cent. 

Thus, we find, by increasing the freight and 
duties to ^250 (all the other data remaining 
as before,) the loss is total, or 100 per cent, 
though the goods are damaged only one-half. 
And if, in addition to this, we assume the goods 
to he damaged two-thirds, and the inarkfet to 
be a losing one of 75 per cent. — the IdsS iS 
200 per cent. 

There are itistahces of the freight afad du- 
ties amounting to seven or eight times the value 
of the goods ;— ^let us then imagine, (for the 
case is too absurd to be reduced to writing,) 
what would be the! result, if these charges Werfe 
increased to ^gSOOO and the itiasktt tod d^ 
gree of deterioration were M sariie as in the 
last case ! 
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. Thus, therefore, this mode of adjustment is 
in all cases erroneous :r-in most cases incon- 
sistent witli what it professeis to accomplish ; — 
and in some cases absurd and impracticable. 

And,^r^, it is erroneous.^ — Because, evc^i 
on a saving market (the only case where it is 
consistent with itself,) it involves the under- 
writer in a loss of the freight and duties; which 
are charges incurred and paid by the merchant 
(ifter the contract was entered into. Th^se 
charges* also are the effect of mercantile ope- 
rations ; certainly, they must be incurred befor^ 
the good^ can be brought on the port of dis- 
charge, and placed in the market for sale, and 
the cost of the goods is increased to the mer- 
.chant, by so much as is paid for them ; — ^but 
the question is, — is th^ underwriter's rjsk to b^ 
increased thereby ? He receives a premium 
on Ihe amount of thej^rst-cost of the goods, to 
]|)demnify the merchant against any damage 
which may happen to them ;«— and it has beeq 
said, speaking of a total loss, (and it will 
^ually apply to a partial loss,) " the insurer 
eiigf^es so far as the amount of the prime-cost 
PV Yftln^ ip the policy, thai; the tiring shall 
come safe :" that is, — " the value of the ihin§ 
he insured at the outset. He has n6 concern 
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1 

in any subsequent value ^" This may be con- * l. Mansfield^ 

J ^ '^ ^ Bur, Rep. 

sidered as ati answer to the argument^ that tl|e p, ino. 
freight and duties being lost in consequence 
of the sea-damage, the insurer is^ consequently, 
liable to pay them. 

Secondly^ — this mode of adjustment is in- 
consistent-^Fdr while it necessarily involves 
the underwriter in the fluctuation of the mar^ 
k^ts, (and of course in the speculations of the 
merchant,) by professing to grant the merchant " 
a full indemnity for his goods having arrived 
in a damaged state, — ^it effects this only in ouq 
instance, viz :--— precisely a saving market.---* 
On a gaining market, (with the above £fcrfa*)«ut«up,p.9ft, 
the indemnity is not complete, while on a losing 
market, the merdiant is put in a better condir* 
tion than if his goods had arrived sounds 

Thirdly^ — this mode ca&not be acted oa 
generally. — Because cases may occur wherd 
it woold be highly absurd to expect the insura; 
to indemnify the assured for hi» loss* 
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Article 4. On the Adjtutrnent of a Particu' 
lar Average by a dfmparigon between the 

• OROSS PRODUCE of the Sound and Da- 
maged Goods. 

It will appear evident, that the three former 
modes will not admit of general adoption. 

It has been seen that ^e first mode is ob- 
jectionable,— because, by not havihg a refer- 
eace to the markets, there are no mean^ of 
ascertaining the extent of the deterioration, 
nor of indemnifying the assured. On the sc 
cond mode, by having ho reference to the 
prime-cost, the demand on- the underwriter (for 
tio quantum of damage can be made out, be- 
cause no relative depreciation is established,) 
tnust entirely depend on the state of the mar- 
kets, and, in condequence, on the speeuUtions 
of the merchant. To the f*trrf mode, though 
it has indfeed a reference to both the market^ 
and the prime-cost, the objections have just 

been detailed. 

The desideratum is,— to obtain an uniform 
measure, or standard of adjustment, which can 
be made generally useful ; and the result gf 

• chich will be the same, whether the markets rise 
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or fitll, or whether the charges are increased or 
diminished ;-r-and which, while it affords that 
indemnity to the assured to which he is fully 
entitled, does not subject the^ insurer to those 
claims with which, agreeably to his contract, 
he has no concern. 

The following examples will show that this 
end may be obt^in^d by an adjustment on the 
Gross Proceeds of sale* But first let it be ad* 
mitted, — as it is imagined it must be by every 
intelligent man conversant with the true prin- 
ciples of insurance,-^that the underwriter only 
insures the physical safety of the commodity, 
and of course agrees to pay only the amount 
pf the physical damage it actually sustains L ' vide mfn, 

Art* 8* 



flRS^T EXAMPLE ^. •VideAppeo- 

diz II. 

(On the data, p. 99.) 

. Market. 

** Saving. Los'iDg. GainiDg. 

Pfthforma gross produce oi sound 

sales ^600. 350. 850. 

Gross produce being damaged • . SOO^ 175. 425. 

Pepreciation 50 per cent. afSOO. 175. 425. 
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SECOND EXAMPLE. 

Let all the data be altered ; 

ea:. gr. — increased. 

Interest sB7S0 

DETERIORATION ••,.••• three-fouiths 

Charges • • « • . ^8200 

Loss, on a losing market . • . . > ^75 percent, on 
PBoriTy on a gaining market . • $ the interest. 

Tben thev adjustment will be as follows :---« 

Market. 
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Saving; liosing. Oaining. 

Prthjormd gross 

produce of 

sound 

sales ^950: 0;0.^387 : IDs 0. ^£1512 : 10:a 

Gross produce, 

being dama» 

ged 237:10:0. 96:17:6. 378: 2:6, 






Depreciation 
75 per 
cent. ^ gT12:10:0 . jg290 ; 12 ; 6. a gll34 ; 7:6. 
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THIRD EXAMPLE. 

Let all the data be altered again ; 

eoc. gr, — DECREASED. 

Iktsrest • . « ^£250 

Drt£Rioration ...,•••• one-fourth 

Charges • • « • . ^50 

Loss, on a losing market • • . > ,525 per cent od 
Profit, on a gaining market . * 3 ***® li^tercst. 

.. Then the adjuatment will be as foUows : — 

' ^ Market. 



^ y\ ■ \ 



Saving. Losing. Gaining. 

Pfthfor^ gross 

produce of 
swnd 

sales agSOO : Q: 0. ie237 : 10 : 0. ^^362 ; 10: 0, 
Gross produce, 
being dama" 
ged ^225 : : 178 : 2 : 6. 271 : 17 : 6. 

■II ■11— ■ ■ 111 II 1MB— 

depreciation 
25 per 
pent. <s^5:0:0. £59: 7:6. £90:12:6. 
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Let the data be the same as in the third 
p.Vi(5.'"^' example in the preceding article >• 

FOURTH EXAMPLE. 

Case 1. 

Prthformd gross 'produce of the stiund sales • . ^500 
Gross produce, beifig damaged 250 

Depreciatioii 50 per cpaU £2SO 
Case 2. 

Pro-/orma gross produce of 5oun(f sales . . . sSS75 
Gross produce, being damaged 125 

Depreciation 66f per coit. sB^SO 

Thus, this rule is shown to be simple in its 
operations and uniform in its result. 

* wcskett, ^ But it has been said ^, that " in cases M^here 
p. 34. ' the charges should exceed the gross produce, 
the assured would always receive short of h 
total loss, notwithstanding he had paid a pre- 
mium to be fully indemnified." In reply to 
this, let us put the following case : — A mer- 
chant effects insurance on two kinds of goods, 
on the one the charges are, as usual, consider- 
ably less than the value of the goods, on the 
other they are considerably greater ; both par- 
cels arrive in bulk,but wholly damaged and spoilt 
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for all purposes whatsoever; — then, "why/^ 
it may be asked, — ^^ is not tlie assured entitled 
to claim a total loss in the one case as well as 
in the other ? " The assertion seems grounded 
on the assumption, either that the goods are 
not wholly damaged, or that goods which were 
before so damaged as to be totally worthless, 
are rendiered intrinsically of value by c^tain 
chains having been paid on them. Or it 
may be meant, that the merchant would always 
receive short of a total loss> {quoad him,) L e. 
less than his full indemnity after he had paid 
the freight and duties ; — ^which is admitted. 
But it is asked, in return, of the advocates for 
an adjustment on the basis of the neat pro- 
ceeds, — " if, ift the case of goods being wholly^ 
damaged^ the underwriter be called upon to 
pay no more than a total loss, or a hundred per 
cent, on his subscription ; why, if the goods be 
partially damaged, es.gr.y one-half^ should he 
be expected to pay a greater proportion than 
^ty per cent. (i. e. one-half) of his subscrip- 
tion ? If in the latter case (on a saving market) 
he be liable to pay a half of the freight and 
duties, why should he not in the former be 
made to pay the whole ? " What follows may 
perhaps place this in a stronger point of view. 
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The question has been puft by some,—" If 
the underwriter has nothing to do with the 
freight aftd duties, why riot deduct them ?" It 
might be said, in reply to this, — " if the object 
of deducting tiiem be merely to ascertain the; ' 
neat proceeds, this may be done by a more sim-'* 
pie process/viz : — by not adding them/' Iri such • 
a case, suppose two parcels oiF goods, marked A 
and B, be insured, each valued at ^300, — 
" to pay average separately." The freight and 
duties are ^ 1 00 on each parcel. The goods are 
sold before their arrival, at the sums insured, 
to be delivered on board, mth all faults, the 
purchaser to land them, and pay the charges. 
On the ship's arrival, it is discovered that A is = 
wholly spoilt, and that B is worth only ^75. 
The claim on the insurer then is as follows : — 
on A for a total fo^, or ^300 ; and on B for 
a partial loss of 75 per cent, or =^225. Thus 
the assured is fully indemnified, and the insurer 
pays precisely what by his contract he engages 
to pay, viz :-rrtIie loss on the goods. But this 
result is the same as if the adjustment were 
made on a comparison of the gross proceeds; 
whereas, if adjusted after landing, the charges 
being deducted from the market price of the 
sound and damaged goods f though tUe iosurei: 
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M ould, as bdbre^ have ta pay only a total loss 
on A, — he would also have to pay a total loss 
on B ; — for the goods being damaged thret-^ 
fourths^ and the market bdng a saving one> 
the insurer pays three-fpurtlis of the freight and 
dutieSi u e» ^75» Thus he would have to pay '■ 
the same damage on B as on A, though B was '- 
deteriorated S5 per cent, less than A. There 
is no doubt that the insurer guaranties the safe 
hnding of the goods, but there his risk ends^* ' 2 Bur. Rep. 

It will appear evident to any one in the habit 
of calculations of this kind, that if the frdght 
and duties were ad valorem^ there would no- 

« }t is very material to recollect this in the adjustment 
of claims for particular average. The insurers risk ends 
•n the landing of the goods. If the goods be sea-da- 
tnagedit is on the /a»i^}jig therefore, and then only, that 
the true depreciation in value, as affects the insurer, can 
be'ascmaiiied- And if there be ao market for: such 
goods at the time ; or th^ consignee does not choose to 
sell them ; or, as at some foreign ports it frequently hap- 
pens, if he suffer them to remain in the custom-house' 
till it suits his convenience to pay the duties and take 
them out ;-^in all of these or similar cases the insurer is 
to be \j((ixne harmless* He in the words of the policy, 
•^-only injures tbe goods ** from the loading thereof, 
aboard th^ ship until the same shall be discharged aud^ 
safely landed." 
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Idnger be »iy difference of opini6i!i befiwreen- 
the adS!»red and the insurer,— for the resu&.oi 
the adjustment on the neatproceedshting then 
the same as on the gross proceeds^ it would be 
immaterial which principle was adopted i^^iox 
if an equal proportion be taken from uneqwl 
sums, thereiiBaiilders will bear the same pro* 
portion to each, other as the gross sums did 
before. the deductions were made*. It is in* 
deed, solely in conseqpiehce of the frei^t and 
duties being the same, or nearly the same, on 
the dami^d as on the sound goods, ch: by tfafeir 
not being proportioned oh each, that on &e 
mat proceeds the instlrer ismade to pi(y tbe 
whole or a part of them ; and that on the 
gross proceeds the assured does not receive Kis 
full indemnity.. 



• This set^ei» td^o# tbeusel^smeds of deducting the^ 
discount (as Is customary) from the sound and d»nag^d' 
sales, when it is the saftie per centageoti both; but%hich' 
is only neicessary when the discount differs on 'sales by 
auction from those by private contract. From this,' ta^d- 
other instaiiees, which might be given of circuitoup 
modes of caloulfttiod; we naay infer that muck time and- 
trouble would be saved to all parties if a fitde more at* 
tcntion were paid to the study of first principles^ and to* 
their bearings on the subject before us. 
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On an attentive perusal of the foregoing 
^ages, it will be found, that the mode of ad- 
justment considered in this article is peculiarly 
mdapted to claims for partial loss on goods sea- 
damaged ; — not only from the simplicity of its 
operations, but from its being divested of all 
the objections made to those treated of in the 
^Mtner articles ; — ^th^e can indeed be only one 
objection to it^ which is, that it does not put 
*^ the merchant in the samecanditian which he 
would have been in if the goods had arrived 
free from damage/'-^but that, it only indem- 
nifies him a^nst any injury which the goods 
may jfustain by their being depreciated in value 
in coMequeneeof sea^damage; — ^which is say- 
ings in other words,--1}iat ^' the contract of 
insurance does not uf&^f^tohai it was never 
intended it should qffbrdy — ^A MBECANTILB 

INDEMNITY." 

Articles. Of the assured's indemnity 
when the Adjustment is made on the Gross 
Proceeds. . ^ 

As it has l>een seen that the merchant can- 
not obtain his full indemnity by that mode of 
adjustment which is stated to be the only cor- 

V 

K 



faet one, k; may Ite ^qaieotod tbst smielMng 
^bpuld be My m th? remedy vhkb he 4X1^ 
to hftve ^Qiu sona otb^r sotn^Q. 
> On tbia mbj€feci;, it is to be regretted tbi^t» Q9 
&r as regoids tbe pr^esaot pmctioe, 90^Hiig &%- 
lisfiu^tery ma b<» said. Birt as bp^ pprlj^ 
jm^now weU Mqmifitad i^ tbe principle <^ 
Adjqfitmwt, tbem iriU be no disappoiatawt 
^m that b«d. 

' Tiie ioas ikut ^ wmimM. W3taiiis on a 
jsmjf^ nmtkitt i^M ivitb qo oiber will it be 
-motaaded tiakX the Mui!terwnt«r hrts M^ OM* 
ctfQ,) is t]ie/rvi^4# aiid A^ti^si cm tbat {wt «f 
^^. iralue of tbe goods wibiab is s\ji|){»QS(ad ns^ 
4d airiire m co^sequeatt ^ its baiog detmor 
rated m value. T^ la^k^ ektrgesi hmg 
omiparatiYelir very small, ai« not fiotieed* 
r With regard ta |ije^yrA/,-^tliiit may te 
claimed on delivery of tbe goodi ; and how- 
ever much they may be depreciated in value 
by sea-damage» the full sum mu.st be paid for 
freight according to agreement 

The ordinance of Amsterdam, which, it has 
« Vide sup, been noticed i, particularly recognises the prin- 
ciple ^i the gr^^ prooe^ m the 84}^^^^^*^ 
io^ 199KS of tUs land, provides a mod;^, by 
.M'hich the merchfiQt may in^emoii^ himself 



p. 89. 
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^aia$t any loss &om tbis soiuree :-^it allows 
the shi{^p^8 or coBsigRees t^ insure the freight 
which m^st be paid in the case of a safe ?oy- 
^e; (i* e. of arrival) with the condition, that 
the maderwritars shall *^ ^wf only the estimato 
9f the av^^e fallen on .the gpodsr^ and no 
SBg^^ and in lease of a tptal lossretunas may 
\^ df i mm dfd from him who has insured on the 
freight ^^ These latter words appear to raean^ < viae infra, 
as they are <p;|^ned in the rules estaHished 
alberwordsby^ Dc^rt^^ of Ib&urqiice in 
ti)B same c%, — timfk ^^ U^xme of toted lossy the 
^O^t aad iMia) charge having not been paid^ 
^ 'ui)d^writer'j» jfisk ^all be. forfeited, (u e* 
dven up.) save a hidf p^ cei&t.. whidi is al« 

f j5u- •»> * Rules of the 

lowed to i^m^. ■■ ■. Dep.ofim. 

IL 35 

V .I'he jLopii of i/nfte^pipglit c^talnly tQ be made 
good to the merchant > by the revenue ; and 
^is {^nciple' ta acknowledged to be eorrect, 
because <m bis^ application and after some de* 
lay, a return is made to him ; Ipit this return^ 
though it should be in proportion to the de- 
gree of deterioration^ generally falls short of 
^sloss. 

. . .Thoi^ th^ return o£ duty, however, makes 
part of the merchant's indemnity, it being part 
of bis loss,, iii consequence of his having paid 

K 2 
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the full duly on the damaged goods ; it haif 
been cdntended, because the gross producfe in- 
cludes the duty, thdt the undertvritet is entitled 
to Ais sum, or that it should be donsiidered in 
the adjustment of thd claim ;— -otherwise, it is 
said, the merchant would be a gainer by Ih^ 
goods being damaged. But it hsls be^ seenV 
that it is by the adju^tmeint on a comparison 
of the gross proceeds of sale, and by tfiat alone/ 
that the underwrite^ has do conciern with the 
duties^ The return of the duty ought there- 
fore to be made good to the merchant ; he 
having paid the duty and borne the loss. On 
the assumption that the merchant were fully 
indemnified iagainst all loss, by the underwHtet-; 
from the arrival of the goods in a ' damaged 
state, it is a:dmitted, that he would be a gainer 
of the sum in question. 

If ail adjustment had been made on the basis 
of the neat proceeds^ — when the merchant re- 
ceived a return of part of the duty, he oi^t 
to pay it over to the underwriter ; and he might 
safely pay the whole sum, for it would rarely, , 
if ever happen, on such an adjustment, that a 
greater proportion bad not been dready re- 
ceived of the latter. 
Ll^utL'ih. It has been suggested by high authority!, th^rt 
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if the merchant mean to be indemnified against 
the loss of the freight and duties, and the loss 
on the goods arriving damaged at a profitable 
market, he may insure against such loss, by 
valuing hi$ goods in the policy at the expected 
market price, — " or by stipulating, that in case 
of loss, it shall be estimated according to the 
\ttlue of like goods at the port of delivery ^" * 'Af^'*'^^ 
But this mode it is submitted cannot be recom- 
mended^ — because if there were no other ob- 
jections, it would be paying a premium on the 
tl^Ao/le amount of the freight, duties, and ex^ 
pected profit, (which sometimes amount to 
tery considerably more than the goods them- 
selyes,) to insure against the contingent event 
of the loss of a part. With respect to the 
fvdgkty a question occqrs,— ^whether the mer^ 
chant having no direct interest in it, he not 
haviiig paid it in advance^ can legally insure « 5 r«rm Ut^. 

..* The rules of the Amsterdam Insurance department, 
.t>efpre quoted^ proYide against any Iom to the merchant ^ ^^ ^op. p.isi. 
from a settlement of the claim on a compiMison of the 
Qfosi Produce^ as follows ) — 

V llie loss or average befiiOen mevdiandise by any 
unforeseen accident during the voyage, or afler arrival at 
the place of its destination, rou3t be borne by the gross 
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t • • • 

Jrtide 6. Of the extha chaROB^, arising 
from the Sale of the Damaged Goods. 

Though there has been much difference of 
opinion on the underwriter being liable to a 
loss of the freight and duties, (i. e. the ordinary 

capital, in proportion to the value at iHliioh such g0^ 
mighl: etlierwii^ hay^ been esUmated. Thou^^^ on th^ 
otker hand, the shippers, owners or consignees are al- 
lowed to insure for the amount of damage they are liable 
to sustain from the merehandise thus averaged, andalso' 
for all customary tharges as when suchmerehaiidisa mr^ 
aiviyed fiaMy in' good fOBditabii, by wbiebitbe 'iaite«* 
wntfr^ori this insurancd are hdd respoAsSble far Ih^ 
rate per ceniage on their rospeetive sums that the conse-; 
quences of any loss or average shall amount to. And 
where in case of total loss the freight aiid other usind 
tharges may not have been paid, the under#riterV risk . 
ihall be fprfeited^ vkwb a half p«r antm "vHiich ifi allovred 
to him *" That i^ h(e shall return the premium, letg a 
. half p^ cent. 

In Spain, it is customary, and according to law, to 
deduct from Xhefrmghi the amount of average on goods 



-»*« 



* As a matter bf curtteity, I give a lUt of ttie ddcaaieiita required 
in AmsterdatB iot i^gukting any lds» or average, «1b t 
** 1. The protest of the ship-master Md tht craw. 

% MtaiM «e|4«a4f ^fte4ryf4^ ^ d^ ^ha^s at t|ie Ad- 

$. Att^ted copies of the deed for impQwering tbe inspectocs, 
tsurveyOrs)<— and of their fees* 



ekarges (m the goodd) and the consecfuientes: 
incurred by krvolving tbem in ffae adjustibentyi 
there ap{>6flir» to hav6 beeni^adisij^ifte m to his* 
Kabflity to ttie ^Jtfra ckargu. 

These clmrg^ w^ kicmred by th^ ^odsf 
being damaged,- and by their consequent salo^ 
by au^tioo ; tliis mode of disfioaifig of the da- 
maged goodd bang adopted as the best, Oad 
perhiapi» tiie only mcaiw of aseertaiaiisg their 
real value. It may^ it is true/ be custoniarjr 

MjffeS. in S^pbMsU Amerioa. In ci»iifldq«eiwe of ibbs 
iBMifaaces cm goods from those portSy are in fact, free 
of particular average. I am not aware how it would h^ 
regulated, in case tl>e loss on the goods exceeded' the 
tdh(e of the freight. 
Tfc^ EsMy^b^l^ mem3mi^^\m$ggdm a Mii^f to* utrop/p-ni, 

thir ■wfriiiint fat tlie Iqm ^f freight in a seltlte^ift oil 
^ fpum p«rooeeds^'i— by proposing that the owner o^ 
the ship should allow that proportion to the jhetchantj, 
an4 demand the same of the underwriter on tti^fireigltt^ 
lU^ appears tc^ be tfte nidst eqaitable mo jfe' of tiv^ai* 



^ iifidoiRit of ntot oif the aM^chiMidUM av^ivgcd. 

5. Account of extr»chai|;?8, not included in the acoonnt. No. 3. 

6. Bills of kdiog ; to prove the cargo to be the same as iti^tlfedir 
1 (MgiDSliavoloa; iij|)i(>tiri|^tii6k^t^«|c#n#tt^ 

Um value of tb» ^oods inlured ; for where ioaaginary profit is 
insfired the same must be intimated to the underwriters, and 
^U&9^ sndh io tfie p^cf, othelf^ie H l»ec<AiiM inviM-** 
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to sell the same species of goods {ex. gr.o^ 
lonial produce,) when arriving sound, by publie 
sale ; . but as tliere is; no oblation on the mar- 
chant to dispose of them in this way, it-is pro- 
per that the charges on the damaged goods 
should form a part of the loss* 

Two modes have been adopted in app(»r- 
tiomng these charges; the result of which in 
some cases makes amatmal difference to tbe 
parties. 

It appears, from the manuscript copies of 
> ut tup, p. 89. adjustments, before alluded to ^ that the mode 
in general use was, to deduct the extra charges 
from the amount of the damaged sales before 
the quantum of loss was ascertained. ^ The 
u question then oGcurs,-^whether the insurer 
(assuming the property to be fully insured,) 
shall pay more or less, according to the goods 
coming to a losing or a gaining market ;; or 
whether he shall in all cases pay the amount 
of the cfaargies,-— neither: more nor less ? 
- On analysing the princij^e of the charges 
bemg deducted from the damaged sales we 
sbf^U fipd the effect to b^ as follows : — 

jFir^, — on a prafiiablc market the insurer 
ipays only such a proportion of the charges as 
the amount of th^ soynd value is proportiqna| 
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to the amount of the interest ;— er. gr. Let 
the vabae^.if the goods had arrived sound, be 
^glOOO, and the interest at risk be ^500^^- 
no matter in what degree the goods are dete- 
riorated ; — the insurer will then pay only half 
the extra charges. 

But secondly,— <m a losing market ^ti the 
amount of the interest be ^500, and the sound 
value only j^S50, and the insurer will then 
, pay twice the ampunt of these charges. 

Thirdly J — there is but one case, on this 
mode of calculating, where the insurer pays 
the precise amount of the extra charges— i. e. 
when the amount of the interest is the same 
sum as the gross proceeds of the sound goods ; 
— vvhich is of course less than a saving 
.market 

No other principle will therefore bear ge- 
neral application, than that of adding the extra 
charges to the amount of the partial loss itself, 
and apportioning the whole on the interest,<i<-« 
which is the present mdde of adjustment 
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Article 7.. Of the Mode ^ a^^ting a far-s 
TIAL xjOSS^ (properly 30 called) an Ooods. 

The mode of adjustment hitherto treated of 
is, a pecuniai^ loss to the assured, in conse-. 
quence of tlie merchandise insured being der 
teriorated in value by sea-damage. A partial 
loss, properly so calledi is a total loss of a part 
of the interest : — ex. gr. in an insurance on. 
twenty hogsheads of sugar if one be washed 
outf that Is called a partial loss. 

On the mode of adjustment of this kind o£ 
loss there is no difference of opinion ; — the 
amount lost must be paid for at the prime 
cost, or the value in the policy. Because the 
goods never having arrived, no reference cai\ 
be had to the market price at the port of dis- 
cbarge ; that being resorted to merely to as- 
certain the quantum of damage. Whenever 
there is a total loss of ^J^ypart of the interest 
it must be settled in the same masiner as % 
total loss of the whole. 

When a partial loss and a particular average 
both occur on the same interest,r--the piQst 
correct practice is to adjust them separately ; 
but it may be proper to observe th^tt this ifli npt 
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absolutely necessary. For^ from the amount 
of the interesl being the basis of the insurer's 
liability, and the market only applying to the 
part deteriorated, the result is precisely the 
same, whether they are involved together or 
separated. 

This case cmild not escape the qdck-fi^ifr 
edness of MagtnSy who gives an illustration of 
it in his very useful work on insurance ^ ' i Magens, 

/ •^ . p. 353, 

An example may not be improper here tb 
show the truth of the above observation. 



Let all the data be the. same as assumed in 
page 99^ and let the interest be 20 ho^h^s 
of clayed sugar ; — :10 of which axe deteriorated 
in value, and the other 10 washed out.-^ 

Ca^ 1 . The Particular Average and the Par- 
tial Loss adjusted together. 

Amount of interest « . . • • ., ,^ 0BSOO. 



20 hogsheads, if arrived soundf would have 

produced • . • • • • . .. . • . •. 600 

10 hogsheads, arrived damaged^ did produce . • 140 

LoM and depreciation in value, 75 per cent. • g ^4?50. 

^500, (iMBount of interest,) at- 75 per cent. £^1^ 




140 OF PAETICUXAR AVBRAGE, 

Case 2- The Particular Average apd the P^- 
. tial Loss adjusted separateltf. . 

/ First. The Particuldr Average 
on 10 hogsheads damaged :-— 

I£ they had arrived sound, they would have 

produced . . • • • ... . . • ... sSSOQ 
But beipg damaged^ they did produce . t . • * 150 

Pepreciatioa in value 50 per cent. . .. *, . 150* 

a£250» (amouDt of the interest damaged,) at 50 per 
cent « afl25. 

Secondly. The Partial Loss 
of 10 hogsheads washed : — 

The value of 10 hogsheads (half the interest) , ^^ 

As'mCasel. ^S75, 



It may be useful to notice here, that though 
by a particular average and a partial loss being 
^adjusted together, the result is the same as oa 
.a separi^tei adjustment of each: — Yet it is 
far from being so in the case of a particular 
average, where various articles are blendo^ 
together in one statement. 
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EXAMPLE- ' 

first i- — 

An Adjustment of a Particular Average of 
several Articles tOGETHER : — > 

Id hogsheads of Sugar^ valued in the policy, at aS256i 
\0 bales of (kiiony • . . . ditto • . • ^^SOO. 
10 casks of Coffee, . . • • ditto • . . £IS0. 

Interest iiMured gSTW. 

Depreciation in value t-^ 

If the said goods had arrived soonid, they woidd have 

produced as follows :^ * 

Hie iSugar •.•••.,** ^500 

The Cott^m * • lOO 

The Coffee / .' . •'..... 250' 

£S50 
Being damaged they did produce i— 

The 8i%ar *///.*•'/. , , . 200 ' 

^ TheCot|»n. ♦ . • » . • •• .. 25 

The Coffee • 50 , 

Depreciated in value 67,647 per cent. <s£*575. 

Claiin, viz. 

^700(aniount of Interest,) damaged 67>647 per cent, is 

^^473: 10:7; 

- ■ ^ _n^ L 

^mmattsmSSSSStSSBSm 

Secondly :-^ 

Ah AdjustmjBnt of a Particular Average of 
several articles separated. 

1. ' Od 10 hogsheads of Sugar, via. 

yahie as above . . . * ^ . ^250 - 
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Dif^refice between tha soiiod and damaged 
sales of Sugar as above jf SCO. 

» » • 
Depreciated in value 60 per cent* 

Claim, viz. 

^£250 ( amount of interest) damaged 60 per cent ^1 50 

2. Oa 10 bales ofCoiton, viz. 

Value as above .;...;. sSSOO. 



• » 



Difference between the sound and damaged 

: fiales as above • s^5. 

% « 

Depteciated in value 75 per cent* 
Claim, viz. 

^300.(amount of interest) damaged 75 p^ cent. 4^225 
S. On^ 10 casks of Coffee^ viz. 

Value as above , jf 150. 



* • 



t>ifoence between the sound and damaged 

sales as above ..••... ^200. 



• k » • » 



m ^j 



Depveciated in ndue 80 per "cent. 
Claim, viz. • . • 
^150 (amount of interest) damaged 80 per cent, sf 120 

^495- 

Theiefiwej the total claim by involving the 
whole in one adjustment is ^473 : 10 : 7., 
but, by making separate adjustments, it is 
^495 : : 0., which is the sum that ought 
to be paid by the insurers *. 

• N. B. This is on the ii^tpoptioa that average is to 
* ^I v"^U n ^ P*^ separately on each species of goods K 

« • lV» 9XX» 3. 
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Article 8. On the Selling whole packages 
of Goods f when only part is damaged. 

It may perhaps be expected, that something 
should be 3aid oa the subject of selling whole 
packages of manufactured goods, when only a 
few i^ee^ or articles in each are daomged. 
This is customary in the United States^ at 
Leghorn ajid other ports in the Mediterra- 
nean, &c.* 

If the damaged goods were lotted 8q)arately 
from 4he sound, and the sale were as hMy eon-, 
ducted as if the underwriters had notliingto do 
with it, and a boridjide sound price of the da- 
maged goods could by these means be obtain- 
ed,-^tbis jnQda oi selluig the daioaged and 
sound goods together would make no difiG^r- 
ence ^, and nothing need be said on the sub^ 
ject. , But the fact is, that in advertising such 

* Diereis a strange custom at Quebec and some 

<aher.iiiiisadiaiki poffis^Htotif m^ survey iMpaiek- 

age is thought to be damaged^ve per cent, or upwards, 
the whole is sold ** on account of liie underwriters,** — if 
\inder /tve per cent, the consignee takes the bale to ac- 
popnt, 

J > The following example will show, that on the above 
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sales, a few unmeaning words are made use of^ 
—such as " to be sold on account of the utt- 
• Vide sup. derwriters ;" or *^ for the benefit of the under- 
i/iiiters 1,- '^-rr-a:i|d in cDnsequence the giiods are 
often sold at a lower {nice than their real value. 
The reason given by the merchant for sell- 
ing the whole package is,-— that by some of 
the pieces being damaged the assortment is 

principle, the sound and damaged goods being sold to* 
gether can make no difference to the underwriter* 

Example, 
tnieresL One trunk containing 50 pieces of 

printed calico, valued at • ... • • . j^SOOl . t 
Damaged. 25 pieces which sold for • • i^50. , 
Sound, 25 pieces which sold for • • • jf I00» 

Ursi Slaiement : — 
If«>U^t|he 25 p«. would have produced . 100 
Bu^'bCTg damaged they^ produced only .50 

The damage is 50 per cent on 25 pieces ^50. 

Second Statement .*•— 
If sound the 50 p*. would have produced • 200^ 
But 25 p*. being damaged, they produced only 150 

Tlie damage is 25 per caitron the50 pieceaaf 50* 

On XhefifststaUnuni 25 p*. valued at ^^150, damaged 

50 per cent, is j^5« 

On the feimd statement 50 p«. valued at ^^300, darfiaged^ 

* VWc sup. 25 per cent, is ^^^ 

p. 140. *^ . ^ ^ 
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broken and rendered unsaleable^ and thus the 
value of the whole is lessened to him. In re- 
ply to this, let it be asked— what is there in 
the policy that subjects the underwriter to a 
loss prope^ding from such a cause ? — If he is 
to pay for the breaking of an assortment he 
ought to have been constilted in the making of 
it And if he were to be liable to a loss on the 
sale of the sound goods, because the merchant 
sustains a loss on them from the effects of a 
peril of the sea ; he might perhaps with equal 
propriety, be called on for a loss from a fall in 
the markets^ becatm the $hip was detained on 
the voyag^^ (f^om having sprung a leak, and 
put into a p^rt to.refit),r— for this loss is idso 
an effect of a peril ,of the sea. 

But the most satis&etory reasop why the 
underwrite is not liable 13, (as it has been no- 
ticed in the preceding articles,) — ^because he is 
accoimtaUe otAy for t^ie actual damage done 
to the thing insured.^-He engages to guaraor 
tee thp assured i^aiii9t the direet (Operation of 
sea-damage, but not against the consequential 

results^. » 2 Valin Com. 

p. 104. 
quoted ut sup. 

■ p. 103. 
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CHAPTER m. 

OF PARTICULAR AVERAGE, 

OR 

PARTIAL LOSS f 

ON SHIPS. *^^ 



What in itself constitutes a partial loss, it has 
> Millar, p. SS9. been observed i, is not a matter of any doubt, 
but in what cases the insurer shall be liable to 
it is not precisely determined. The line be- 
tween a loss occasioned by the wear and tear 
of the voyage, which falls on the owner, and 
the damage done to the ship by extraordinary 
accident, for which the insurer is liable, is not 
« Marshall, distinctly drawn either by the law «, or the 
^* * practice of insurance. We are obliged there- 

fore from experience to form our judgment on 

a Valin. Con.. ^^^ ^"^J^^** 

«jr ord. Louis fhe Frcuch writers ^ admit claims for par- 
Pothier, TV. tial loss which we should in part reject, and 
ci. j3.n.66. cousider as the wesu^and tear of the voyage, 

Emerigon, ^ - 

cadi. §9. art. 3, 
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They say, that if by some extraordinary acci- 
dents,— as the violence of the winds or waves, 
— ^it become necessary to slip a cable or a 
cable be broke, and an anchor lost, or a sail 
or yard be carried away, it forms a claim for 
a partial loss. 

The ancient as well as modem authorities 
agree, when treating of general average, and 
this will equally well apply to a partial loss, 
—that if a mast be sprung, or a sail be split, 
or a cable be chafed by the rocks, or the stock 
or fluke of an anchor be broken off, — such is 
considered as the wear and tear of the voyage, 
(or as the things used in the prosecution of it,) 
and hbwever great in some cases the hardship 
may appear, the owner alone must bear the 
loss K ' ^' ^^"^^ 

This is illustrated by the following simile : Leg. our. 

^ o art. 9. 

— a ship is like a tool in the hands of a work- i-^- f^^- 

. . , . . . art. 12. 

man m his trade ; — ^if in doins his work he vaiin, Poth. 

^ , Emer. ut sup. 

break his hammer, his anvil, or any other in- weiiwood, tit. 
strument, he can claim no satisfaction from his Abbott, p. iii. 
employer. And the reason is obvious,— all 
appurtenances belonging to a ship ought to be 
made of the best materials, and strong enough 
to hold good and resist any force of storms in 
the course of the voyage. Magens says, ** were 

L2 
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insurers o%6ged to pay For'^very rope that 
breaks,, or every sail that splits^ or mast or 
yard that is s^NTung, they and not the owner 
. would keep the ship in repair, and there would 
at length be no other way of insuring ships but 

* J Wagens, fj^^ of particular average ^" Every cuttings 

• vidcsupim, it bas been shown*, does not make a claim for 
p. 15. 

geaemi avera^ ; nor does every loss of masts 
and stils at sea constitute a clatm for a partial 
loss. 

i proceed now to state those cases which 
/ mte^ generally .^nsiderdda^ coming under the 

head of eARTj'Afe i^. 



A . •'-•. 






< 

■J.' 



[i.] The i^AM a6£ DoSrifc t^4'j8«ip when 

|>pRO£D ON SHOR£ by the wind and sea ; or 
' by any fortuitous accident. 

This requires no comment. But it may be 

remarked that if it be determii^ ithiat the da*- 

mage done to a dhip by j^2/r/»a^i^ running her 

' Vide gupra, ou shore, as noticed und^f a fgriner bead 3, is 

c. 1. § l.art. 4. , " /. , , ,, 

[a.] not a case of general, ciygr^Q^ uiec^ timt must 

also come undef tbishoad. 

[11.] The damage occmmM m being 
RUN FOUL OF by cfheryts^is^wii^ unwomd^ 
ably RiJNNiNG FOUJt^OF anQther Ship, 
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There are long articles in the foreign authors^ ' x«. Wiod. 9. 
oti this subject which it wcMild be useless to leg. hur. 

art 1A 

quote at length; tfiey being however some Leg. ma. 
authority for us> we ought not to pass them ylun/cbni. mt 
over in klence.-^Roceus says, *^ If dfunage «^t/lrt' n. 
be done to a ship or goods by the act or fault JJJ°J;.2J^*j^^ 
of a third person, the assured may proceed at Jj^I^fS; 
law agai»ii3t him for the damage, which was ^y^'^^fi 
occasioned by his fault. But if h6 will not^'??mJ^f** 
p^ceed .gfi,«,hi.^whoUl»und.odo»J^;J,|.. 
Certainly, the insurer : he being liaUe to such ^?^^^' f^: ^ 
damage. / Should the assured however pro-^rt. 1.110.50. 
ceed against aiK;h third person he would not 
prejudice bis interest with the. inswer, so far 
as to disable him from having recourse to die 
latter, in case the person who committed the • 
injury should be foimd insolvent ; because the 
assured having paid the price of the risk to the 
insurer, he is answerable not only in Mbstdkm^ 
but prmdpaliterK'' «Roccusifc 

.Pothier, under the head ^^Abordagt^' says, 
^' the insurer is bound to indemmfy the as- 
sured wbere the loss happens by a forluitojis 
event, — as a tempiest, or even wbere it has 
happened through the fault of the master of 
the QtJier vessel ; — ^in which c^se the assured 
gives up his right of action to the insurer 3." dyAim^kw^^. 
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But if the master of the ship insured^ from 
negligence run foul of another ship, and there* 
by damage his own, such damage ought not 
to constitute a claim for a partial loss, — " the 
insurer being considered," as is observed by 
Valin, " only accountable for the unforeseen 
'i/?A%f*!^ accidents of the voyage > ; " and an accident is 
not that which happens through the act or 
fault of the proprietor, or his agent or ser- 
vants. Mr. Serjeant Marshall, in his very 
useful work, says, ^^ the mistakes, ignorance, 
and inattention of the master or mariners are 
not perils of tlie sea. But if the damage hap- 
pen from bad intention and the wilful miscon- 
duct of the master, &c. — this it is thought 
• Mawh. p. 493. y^Quld amount to barratry «.** According to 
p. 63d. tlie French writers *, barratry includes the ne- 

««rOrrf.art.27, gligence of the master and crew. But with 
Poth. TV. Com. us there must be a fraudulent intention, where- 
HQ. 65. ^' ' by the owner is injured, to constitute barratry. 
pTii "***' Therefore it appears, if a loss happens from 
the n^ligence or unskilfiilness of tlie master 
or the crew, there can be no claim for partial 
loss. 

From all that has been written and said on 
the subject of collmon^ it may be inferred, that 
where there is no proof of negligence in the 



Le Guidon, 
c. 15. art. 4. 
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master or crew of the damaged ship, (and ne- 
gligence^ like fraud; cannot be assumed,) the 
insurer is liable for the damage, and he xan- 
not oblige the owner to sue the other party. 
But if he indemnify the owner he becomes 
vested in his rights, and he may sue the party 
who was wilfully the cause of the damage ^ ' 5 Rob. Adm. 

[ill.] The DAMAGE dme to a Ship^s upper- 
w^ORKS ; to the BOAts, Sgc. by the force of tlie 
wind and sea. 

Some well-infdrmed persons in Lloyd's hold, 
that this is in general the wear and tear of the 
voyage ; but the custom is to consider it as a 
partial loss on the ship for which the under- 
writers are liable, if it either alone or with 
other damage amount to 3 per cent. 

. [iv.] Boats washed &oerboard. 

It seldom happens that boats, if properly 
lashed to- the quarters, or to the ringbolts on 
the deck, are forced away by the violence of 
the sea. This may however occur in storms 
or hurricanes. If a boat, when hung to davits 
over the ship's stem, be carried away by the 
sea, it is not cus.tomary to make the loss a 
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claim on the insurers * ; that being considered 
» Vide supra, an insccure place for the boat \ Some writers 

D 17 

have gone s6 far as to hold, on the authority 

of the lawi^ of Rhodes, that the boat is not 

« Dig. 21. 2. port of the ship nor of its apparel « It is hot 

44. 6. 3. 1. /» • ; ^ ' 4. ' • 

Roocus, n. 20. ueccssary foi^ us to enter into this discussion, 
no. 12. ' * because it is now well understood that the 
boat is as much a part qf the ship (when put 
in a secure place,) as far as regards the in- 
surers, as the masts and the sails — ^if indeed 
nothing but what was attached to the ship were 
allowed to belong to it, then the cables and 
anchors would as well as the bbats be ex- 
cluded. 



'1' . '' ■ . ; ?i 



; [v.] Jjossesi happenii^ from lightning ; 
or from the ship being accidbN'TALL Y set on 
fire. 

The insurers are botmd to pay a loss of this 
nature : in consequence : (^ a feHrtrntoos event ; 
but the French writers ^y^ that if it happen 
from the negligence or fault off the ;master and 
cr6w tix^ are not boundi-^nlesi there be a 
s pothien c. cliause in Jhei policy to^lhat effect?. 

d*i#si.c. 1. §2. ^ . , * , 

Eaier! c. lui! *. Fpr Some just oWrvatio^ on the boat being but- 
i 41. o. 13. gjjg ^f jj^g ^^^ ^ ^ vii Weytsen, IV. ctar Ao, p* 11. 
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[vi.] Losses incurred while a Ship is scud- 
ding before the windy or while she is LTING- 
To the sea. 

Sach losses are said to come under the head 
of partial iosls/JbecaQse at such times die mas- 
ter and seamen have ho command over die 
ship. And for the same reason, if iti a heavy- 
cross-rolling sed, the vessel pitch, or roll away 
her masts ; such loss may, it is said, be attri- 
buted to unforeseen, and unavoidable acci- 
dent ;— if it do not arise from insufficiency, 
or from proper care not having been taken to 
guard against the effects of the sea. 

[VII.] PLUNDER* dr DAMAGE done to a *Q.vaiiWeyt, 

Ship and her Stores IN consequence 0Fp?i7. 

CAP:fURE. 

An instance seldom* if ev6r occurs^ where 
a ship is for any length of time In possession 
of the enemy, that the sails and rigging escape 
damage, from the neglect of the captor's crew. 
The re-captors also often occasion as much 
damage as the crew of the enemy. There can 
be ho doubt I imagine that these, as well as 
plunder, and the extra consumption and waste 
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of the ship's stores and provisions, are partial 
losses for ivhich the insurers are liable *. 

y, [viii.] Damage done to a Skip by de- 
fending HER AGAINST AN ENEMY. 
This subject has been already noticed under 
• Vide supra, another head *, where it was observed that if 

€. i. J t. art. 2. , 

[c] the ship be an '^ armed ship/' so called i. e. car- 

rying a letter of marque — she is bound by a 
kind of implied warranty, to defend herself. 
One of the great objects indeed in arming, is 
to make quicker voyages — and thereby more 
profit to the owners ; freights are also more 
readily obtained— -and the premium given op 
goods is lower, in consequence of the idea of 
. increased safety ; — ^therefore the damage done 
. to the ship should be considered as the wear 
and tear of the voyage. If an ordinary mer- 
chantman however, be attacked by an enemy 
and defend herself, and thereby escape cap- 
ture, the damage done appears to me to come 

« ut sup. * In the former part of this essay it has been shown % 

pp. 54. 6^. ^^^ ^^ provisions are not connected with the freight^ 

which some persons have assumed ; but being the ship's 

stores, are part of het outfit,.and therefore insurable as^ 

« Marshall. ,such'. 
p. 623. 
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under the head of a peril arising from the ene- 
my, and in consequence that it is a partial loss 
fpr which the insurers are liable. But there 
ar^ men of information in Lloyd's who are of 
a different opinion, and who on the principle 
that whatever is ultimately for the general be- 
nefit ought to be made good by a general con- 
tribution, consider this to be a subject of ge- 
neral average. If the ship should not escape 
capture, but be afterwards re-captured, still I 
imagine the damage done should be recover- 
able as a partial loss, — ^if it were only as an 
encouragement to owners of ships to order 
their masters to defend the vessels entrusted 
to their care. 

[ix.] Saik split and Masts sprung by 
CARRYING A PRESS OF SAIL to escape Cap- 
ture, or when on a lee-shore. 

According to the erroneous ideas of many 
persons, and particularly foreigners, it is thought 
that the damage arising from carrying a press 
of sail to avoid a lee-shore should be made 
good by a general contribution *. If however " Y^* ««p»» 
the case were of that extraordmary nature to [▼.] 
justify any claim, it would be for a partial loss; 
—because an act of necessity, as before argued 



c 7*f I'Sn. ^ ^ subject of mnning A^ skAp tfshdi* *, cati^ 
[^] not be eodsidered a votuntaty sacrifice for ttii 

general safety. Agreeably to this it has been 
held, that the damage a ship receives in her 
rigging from carrying an extra press of sail to 
escape culture by a privateer, is a partial lossi 
'\NewRep. on the ships. 

p. 378. » 



Having thus stated what is particular aver*^ 
age — ^it may perhaps be useful to state what is 
not. The repairs of the ship in consequence 
of springing a leak at sea is never considered 
as a claim for which the underwriters ate liable 
— for in all cases of particular average the 
onus is thrown on the assured— (the owner of 
the ship). — It is not for the insurer to account 
for the cause of the accident. The assured 
must show that the damage for which he has a 
claim is the direct effect of a fortuitous acci- 
dent. In the absence of such proof, the spring- 
ing a leak is to be attributed either to the 
working and straining of the vessel — which is 
the wear and tear of the voyage ;---or to some 
inherent defect : — ^for neither of which are the 
underwriters liable. 



i*.«ta 
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One ofUbmiiSSieiAiS^iim distingdshiiig be-' 
tweesk the v^eut andUear of:^liie^TOjFltge, and 
those losses whkh entUlie the own^ii to inake 
a claim on the uhderwiitery arises ftom the 
unsatisfactory nature of the evidence obtain^ 
abte. on these occasions ; which evidence ge^^ 
neraily consists of merely a jewofe^^ and a sur-i 
veg : the former drawn up by a person, from 
the mtaiie «f hisprofieission unacquainted with 
ilikvigldibE^and^pradticid seamanship^ isind there- 
fore liable to maJc^ errosiediis detailsi ^ and the 
latter ap|)lying only to particular cases of ac- 
tual peXsCeivable damage done to the ship's hull 
or fieriMsts, iProm this it may be gathered, 
that tibe correctnessof, such claims must in a 
great measure depend on the skill and judg- 
ment of the person who undertakes the ad^ 
jostmdht; and {hat no rules can be given which 
would, hold good, in all cases, or be generally 
useful. The log-book is always of much more 
use in mattersof t):4i^]di)td:th9» any prolest^-r- 
IB confirmatioii %d this^ lufegra^ remarks that 
(^yefrkif hiS^^nfe^ Iwotjllsts #ere become almost 
aita^H^tdfettcrbfptoU^ , mm««w» 

In the ^dJu9j;QgieQ|; j>f a claim for a partial 
loss^aud al^ fQF:^:gf3iieral average, (where any 



4 
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of the ship's materials are sacrificed,) it is cus- 
tomary to deduct ane'4hird from the new ma- 
terials and labour * — ^and unless a ship be per- 
fediy new, i. e. on her first voyage, or the ma- 
terials sacrificed be perfectly new, this deduc- 
tion is invariably made. The owner will some- 
times complain of the hardship of the case 
where a cable has been only once or twice 
wetted — ^and sails have been only once or twice 
bent previous to the time of the accident j— 
but he should recollect that though one-tlmxl 
is deducted in cases where materials are worn 

* The custom of France, aiid particularly at Bor- 
deaux, in regard to West India Shipping, is as follows : — 
to allow 40 months service for wood-sheathing, and 60 
months for copper-sheathing. For ihejirst voyage to 
consider the cordage, sails, &c. as worn <me-third— the 
second voyage two-thirds^— and for the third voyage, 

three-fourths. 

One of our Insurance Associations, which is con- 
ducted by very experienced and intelligent ship-owners, 
has the following rules in regard to copper-sheathing :~- 
During ihejirst year, no deduction is made, — during 
the secmd year one-fifth is deducted, and so on deduct- 
ing one-fifth more for every succeeding year till the 
completion of the five years — after which period fiie 
Association does not make good any part of the copper. 
Thus allowing, as at Bordeaux, 60 months service. 
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only perhaps one-twentieth, yet there is no 
more than one-third deducted where tliey are 
worn nineteen-twentieths. Thus the rule by 
acting invariably is found to be equitable in its 
operation ■. 

* With respect to a partial loss on the ship when she 
puts into an intermediate port to repair her damages, 
and is afterwards lost, — ^Magens says S that where the * i Mag. p. 159, 
insurance is charged in the claim, the (original) insurer 
is to pay the value of the ship, less the particular aver- 
age, (which he paid before,) but where no insurance is 
charged, the insurer is to pay the full value of the ship, 
in addition to wha^t he paid before for particular average. 
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The geiieraV' principle of ipdemnj^ hdda 
good in all ca^$: of inisumnce> whateviea? way 
be the thing insured. The data^ on which 
the interest in goods is founded, are the first 
cost, or value on board the ship at the place 
of loading, with the premium of insurance, the 
policy duty, and (when incurred) the commis- 
sion for effecting the insurance ; to which may 
be added, if inserted in the policy, the charges 
of recovery in case of loss. This is the value 
as between the assured and the insurer, '^ in 
the absence of any express contract on the sub- 
' 12 East's 2?«p. je^t i/> Nq deviation can be made from this 

p. 639. -^ 

rule without the consent of the insurer. 

Article 1 . On Policies on Goods. 

The subject of valuations in policies on goods 
has occasioned much difference of opinion in 



OJP VALUATIOTfa. 16 1 

Lloyd's; itis rendered complex in consequence 
bif the generally received idea, — ^that a different 
rale ought to govern in the case of a partial 
loss, from that which governs in a total losi^i 
Stricdy speaking, the value of the thing in^ 
sured, as relates to a policy of insurance con- 

• 

stnied as a contract of indemnity, is, as before 
inentioned, the cost on board and the premium, 
and commission on the same^. But as this id 
not always the value to the merchant, it has 
been f<Nind consistent with the liberal practice 
which ought to prevail in all commercial deal- 
ings and contracts, to allow the assured to va- 
lue his goods in the policy, and to include in 
-such valuation a fair mercantile profit This 
is consistent with equity, and also with law * ; ' ^^ ^'^H 
imd in case of a total lass the principle is not 

» Agreeably to this, the orctinance of Hainbw>^ * * Ord. HamK 
enacts — *^ Where no valuation is made in a policy, the 
invoice, with the addition of all charges, and premium 
of insurance, and re-insurance," (f. e. insurance of the 
premmmy) " shall be the foundation whereby to com- 
pute the loss." 

Langenheck^ says, that the above had been the'Langr. juriyrd; 
COBtom of Hamburgh and most other places, for m^y *"** ^ ^^^ 

years before it appeared in the assurance code of that 

city; 
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disputed, but the valuation is held good. And 
the same in the case of (what is called) a JoA 
vage loss, which partakes so much in its nattre 
pf a total loss, But| it is said» ^* in case of a 
partial loss the valuation must be opened out^^* 
By which is Qieant> it must be analysed to show 
its component parts, and if any profit be found, 
the valiiation must be rejected, and the invoice 
i:ost, with the premium. Sec. be taken as the in^* 
tepest at risk. This assertion does not appear 
rto rest on a good foundation. Let us exiunine 
it :-^The question is, whether in a partial loss, 
-or a particular average on a valued policy, (inr 
dudif^g a profit,) the goods being ascertained 
to he detficioratedy for instancet (me-four.tb-*^ 
the insurer shall be called uppn for a fourth 
part of thi^ value agpreed to by hiip in the po^ 
licy ; or whether this valuation shall, in oon^-f 
qwnce of the partial los^, be set aside, and a 
fourth part of the amount of the cost, with the 
premium, &Cr be demanded in its stead I, 
? Vide Prefa<» The bill which, it has been mentioned t, 

4p Appendix iii. . ,11.1 1 & • 

was mtended to have been brought mtQ pav^ 
liament in 1 747> provided for valual^s in 
case of partial loss, and enacted, that ,if the 
goods iqsurefi ivfi^ (lftin«^» tbe Dssw^ 
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ihdbld recover according to the valuatton in 
the pdicy. 

^ Magens says^, " to obtain what is dmed at ' Ij^*^^^ 
by a valuation, it is tiot si^cient to noake it in 
tbe lutnp^ or lit so much j^er bale or chesty be- 
cause this would only serve in case of a total 
Ibsjs. But to make a valuation of service where 
gooda are damaged, or partly lost, the policy 
hiust express what particular goods they are, 
and their value at a certain price by thepiecej 
yard, pound, &c. the insured paying the pre* 
mium in full on that amount.'' 
' Millar, to whom we are indebted for much 
tound . sense and just reasoning on this and 
many £)ther subjects, says *, " in certain cases • Miliar, p,3«5. 
&f partial loss upon a valued policy, it has been 
said that the valuation must be opened. Thi j 
^^plies to goods valued generally at a certain 
Wm ;^— but if valued at per bale, hogshead, 
packdgey ton, &c : — the valuation may still hold 
as a p^oof of interest, and it need not be 

i)pCB6d/' 

' It i* said by Mr. Park * — ** where the Idss is ' p^^* p* 103. 
palatial, tile value in the policy can be no guide 
Po mj^ertain the damage, which then necessa-^ 
tily becimies a subject of proof as much as in 
the case of an open policy." And hence it has 
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been inferred, that in all cases t>f partial lo& 
tlie valuation must be opened. " The valil^ 
in the policy," it is true, " can be no guide to 
ascertain the damage," — ^nof will the invoice 
be a better guide :•— " because no measure can 
be taken from the prime-cost to ascertain the 

» 2 Bur. Rep. quantity of such damage *." But this has no- 
thing to do with the necessity of opening the 
valuation in case of a partial loss : — ^for the 
above words are used by Lord Mansfield^ 
merely for the purpose of elucidating his po* 
sition ; — that a particular average ought not to 

Vr^firt^ be adjusted as (what is called) a salvage loss*. 

Mr. Serjeant Marshall is not more precipe 
on this point than Mr. Park ; and in neither 
of these excellent works is any reason ^ven to 
support this doctrine. 

The only case which occurs in the law 

• MarBbaii, books 5, Qught to bave little or no weight In 

p. 631. ' o ?. 1 

that case, the insurance was, ^^ on ship and 
.goods; valued at the sum insured,'' Therefore, 
it would have been as necessary to have proved 
the value, none being specified in the policy, 
if the loss had been totals as it was on its be^ 
ing partial. Besides, the determination of the 
court on this point appeared to be governed 
by the evidence pf the brpken whp pwore tb«t 
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** when the loss was partial the policy was con- 
sidered as an open one." * 
- On delivering a late judgment of the Court 
of King's Bench on this subject, the Lord Chief 
Justice said ', " this case (alluding to the mode ' i« East's Repi 
of adjusting particular averages) is generally 
iavourable to the underwriter, as the invoice 
price is less in most cases than the price at the 
port of delivery ; but the assured may obviate 
this inconvenience by making his policy a vor 
lued one; or by stipulating that in case of loss^ 
it shall be estimated according to the value of 
the lilce goods at the port of delivery <. In the* videKoccnt 
absence of any express contract on the subject. Not. xxxL— 
the general usage of the assured and under- tLrna^A *i#fJI* 
writers supplies the defect of stipulation, and stracck di ^* 

Ante, gloss. 6. 
n. 1. 

. * As to evidence in courts of law of what is or is not Scacciai{e(7aiii« 
the custom of Lloyd's, it should be taken with great ' "* 
circumspection ; more particularly, when it is known 
that persons of the best information, and who stand the 
highest in regard to experience and character, differ 
from each other on many leading points, which out of 
the room are thought to be settled. The writer takes 
the liberty to-suggest, that it would be well if the jury 
in such cases were not only to weigh the evidence very 
deliberately, but consider the reason and justice of the 
case, before they give a verdict expressly on a usage in 
Lloyd's, 
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adopts the invoipe T&Iue^ iaeluding premitmi 
of insurance and coiBtQission, as the stmadaird. 
▼ake for liiis purpose." Jhe Court did fiot 
express any opinion as to opening n gfws Wj 
luation in case of a partial los»^ 
;«i.^T««, Qnakteroceaaipn.ithesaoieleMiledjadte 
WW of opinioiii that m an insur»»;e on good» 
Talued in the policjry ^re may be a sum vor 
eluded for imagiBary {profit, and the vaitmtijon 
cannot be opened in consequeniie. And his 
lordship added, '* the valuation can Mily be 
<^ned where it k very exorl»ttot or where 
some, proof of fraud can be established/' 

From the for^obg we may safely conclude; 
that the idea so prevalent in Lloyd's, that ^^ ior 
case of partial loss the valuation must be 
opened, and rejected if it prove to be more 
than the invoice and prenlhim/* — ^is erroneous. 



Valued policies on goods are conceived to^ 
have originated in insun^nces on the produce 
of plantations in the colonies ; of which, as no 
invoice could be had, (no purchase having been 
made,) a valuation was necessarily adopted, 
such as would indemnify the planter in case of 
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loss. To this valuation the underwriters agreed^ 
and tlierefore when a loss took place^ either ^ 
iotal or partial^ there was no dispute as to the^ 
amount of interest 

This practice having been found very con- 
venient among merchants and underwriters, as 
k served to prevent trouble and litigation, 1^, 
it maybe supposed, to the adoption of the 
same principle in tiie insurance (>f otiier kinds 
of mecchandke, which by d^rees w^e ^^ech 
ei/kd in the policy, and valued at per ba^^, 
hogshead, ton. Sec. And though it is still a$^ 
serted in gen^ial terms, that ** a partial loss 
opens the valuation,'^ it is well understood that 
the assmred has no other motive for being thus 
precise, than that the valuation shall not be 
opened in case of partial loss. If it were not 
indeed for that purpose, he might have con-* 
tented himself with a gross valuation only i 
which would have enabled him to recover a 
total loss by proving the interest to be on 
boards «utgup.p.i6i 

The ob^tions against a valued policy ap* 
pear equally to apply to a total, as to a partial 
loss. It is said, in Lloyd's, that when any 
sum is.included in the amount msnred, without 
declaring it as profit, and for which there is 
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no interest, the insurance partakes of fhe na-' 
t^ire of a wager. In reply to this ; — " it is set- 

• 2 Bur. Rep. fled," Said Lord Mansfield *, in the celebrated 

ut sop. 

cause of Lewis v. Rucker, '^ that upon valued 
policies the merchant nt^ed only prove some 

* Stat 19 interest to take them out of the act* : because 

litfH il» 

the adverse party has admitted the value, and 
if more proof were required, the agreed valua*- 
tion would signify nothing." It ii3 also ob* 
jected 4jQ a valued policy, (which includes a. 
profit,) that there are no means of determimng 
between what is a fair mercantile profit, and 
what may be deemed iexorbitant ; — but thesi? 
objections are not confined iou partial las^. 

Some objection may reasonably be made to 
a gross vahiation, — for instance, ^^ on goods 
valued at ^1000" — ^and a satisfactory expla- 
nation should be given before such valuation 
is allowed. In the case sdso where a parcel 
of manufactured goods is valued at a round 
sum, or even if every package were valued se- 
parately, and parts of the packages were da- 
maged, — ^if the goods are of diflferent values 
and qualities,— there are no means of adjusting 
the claim correctly but by resorting to the in- 
i^oice whereon to apportion the loss. Theonly 
matter of consequence to be attended to in that 
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Gftse would be^-^that the undeniirriter is not 
made to pay a loss on a larger sum than that 
on which he has received a premium* 

It is now agreed and acted upon, that where 
a valuation is made ontolomal producCj at per 
hogshead) barrel, bale, cwt, lb., &;c.— or On 
mam^actured goodsy at per piece, ell, yard, &c« 
such valuation ought not to be questioned, if 
(as in all. cases it is assumed) the underwriter 
bad consented to it. And where an insurance 
is mad^ on a specified number of hogsheads, 
bales, &c« of colonic produce, valued at a 
round sum : — ^as ^^ on 100 hogsheads of sugar, 
valued at ^2000,"--or "on 100 bales of 
oottou, valued a.t i^lOOO," there can be no 
doubt but such valuation ought to stand. 

The above relates chiefly to cases whei^ 
the valuation includes a profit ; but when the 
valuation is smaller than the amount of the in- 
voice Covered, whiqh if there be much diffe-^ 
rence, must generally have dri^ated in mis- 
take, no precise rules are laid down, whether 
it shall be set aside or be allowed to stand. 
But in both cases of valuation, the motives of 
the assured for increasing or decreasing the 
amount should be inquired into, and those 
liberal rules which govern in all other com- 
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tnercial dealings should be acted upon in cas^ 
of this nature. 

If goods are fraudulently overvalued in a 

p(^cy of insurance with intent to defraud the 

ittiderwriters, the contract is entirely vitiated^ 

and the assured cannot recover even for the 

L^i^^S* ?^* value actually on boards Where however 

N.P. p.919, . . 

good fiiith is used between the parties^ it is 
well known that the courts of law always 
allow the most liberal construction to be 
put on tlie words made use of by the as-^ 
sured or the Inroker ; and accordingly, where 
there was a policy of insurance on goods by 
*' ship or ships/* to be thereafler declared \-^ 
it was bdd that if the broker by mistake make 
a written declaration upon goods by a wroi^ 
ship to which the underwriters have put their 
initials ; he may afterwards in compliance with 
the orders of the assured, declare upon goods 
by another ship, without the assent of Uie uih 
« 3 Camp, vu^ deTwriters and without a fresh stamp ^. 

N. P. p. 158. -. . • ^ 11 

It is scarcdy necessary to say^ that the coin 
si^ee or the merchant may at all times dt* 
dart on the policy the interest insured with- 
out asking leave of the underwriters, and even 
without previously having liberty on the policy 
to do so ; tlie underwriters may however al- 
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ways investigate whetiier the goods so declared 

were those originally intended to be insured^^ 

The fairest mode iSy--*to declare the interest 

as sooa as the merchant is himself acquainted 

with it, and get the underwriters' initials to the 

same : when the risk is terminated no declara-- 

ti(m of interest can be made. — For on an open 

pdicy " on goods, to be hereafter declared and 

valued,'' it was held by Lord £Uenborough, — 

that^' the declaration of interest to be available 

must be camtBunicated to the underwriters, or 

some one on their behalf, before intelligence 

has been received of the loss. But the deda- 

ration is not a condition precedent; and if na 

one be made, the policy is then open instead of 

valued, and upon proof of interest the assuiedi 

will be entitled to recover K" > 3 camp. n^. 

N. p.p. 150. 



As it is advisable that every thing should be 
done in the first instance to prevent future dis- 
cussion, it is recommended, that in insurances^ 
*' on goods" generally, from foreign countries, 
when no invoice has come to hand, and the 
merchant has no means of making a declara- 
tion on the policy,— the coin, or money of ac- 
count in which it is customary to make out. 



the invoice, be assimilated in value with out* 

« 1 Magens, jnoiiey *. And if the merchant, acting as 

agent, means to insure the charges of recovery 

in case of loss, it should be so stated in the 

« Vide supra, poHcv «. 
p. 159, * •' 

Article 2. On Policies on Ships* 

- The value of a ship is said to bey what she 
fe worth at the port where the voyage com- 
Inences, including all her stores, outfit, and 
• Marshall, moucy advauccd for seamen's wages^ ; the 
4 Le Gi««to«, whole covered with the premium of insurance *, 
commission for effecting the same, (if incurred,) 
and charges of recovery in case of loss, whea 
required^ 

It is of some consequence to mention, that 
the value of the ship may In case of loss, make 
a very material difference in the claim, e, g.- — 
in a salvage lossj suppose the actual value of 
the ship to be ^2000, and she be insured at 
^3000,— tlie salvage being ^1500, the loss 
is ^1500, ov 50 per cent.; whereas, if she 
had been insured at ^2000, (the actual value,) 
the loss would have been only ^500 or 25 
per cent. But in case of average loss^ it would 



c. 2. art 9. 
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Be directly the reverse : e. g.-^if ^3000 be 
insured on a ship worth only ^2000,— Ihe^ 
amount of the average loss is ^1500, and 
the underwriters pay only 50 per cent. ; — ^ 
whereas, if only ^200.0, (the actual value) 
wer^ insured— the underwriters would pay 
^75 per cent. These remarks are more par* 
ticularly applicable to an insuriance on an opea^ 
policy,-^because in such a case before the loss' 
is settled, inquiry may be very properly made 
into the actual value of the ship at the time 
the insurance w^ efrected> 

Articles. On Policies on Freight. 

On an open policy on freight, the interestj 
is, according to the practice of Lloyd'fs,— the 
aniount of the manifest, or freight list, covered ; 
with the premium, &c. 

It is said by some, Ijiat the interest in freight 
taught to be that sum, and no more, than the 
owner calculiEites on receiving in case of the 
sfife. arrival of ;the ship; because in case the 
ship is lost, that is all he loses. But the prac* 
tice is as before stated, and it is probable it 
will remain so unless the law shall decide 
otberwiset 
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PART III. 



0f %etum of $i:rmtum. 



"■ i ., 



Th£ assured is, under various circumstances, 
(entitled to a return of the whole or a part of 
4he preoiium. 

These are i—r-JPirj/y-^when it is ^ipulated 
in the policy ;-^i&C(»w//y,-»— when it is implkd 
by the nature of the contract, 

Article 1. IVhen a Return of Premium is 
Stipulated Jbr in the Policy. 

These returns are, for departing with con«> 
voy ;<^--for sailing on or before a certain day ; 
*— for ending th6 voyage short of its ultimate 
destination ;-^-and, in general, for any thing 
which lessens the risk of the insurer, — who 
having received a premiuip commensurs^te with 
the extent of the whole risk of the voyage, 

ftff'ees, (acfordiqg tp tb^ coo4iti<m,) to make 
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a proportionate return if any specified occur- 
rence take place to decrease that risk. 

But in every claim of this* nature it is in- 
tended, and ought to be so expressed in the 
policy, that the ship shall have arrived at her 
ultimate port of destination* The present Lord 
^ Chief Justice of the Court of King's Bench 
« 4 East's flip, said ^ on a case of this nature ; — " the words 
* and arrive' annex a condition which over- 
rides and governs equally all the several sti- 
pulatiQns contained in the policy, for a return 
of premium in the events of a sailing with con- 
voy for the different parts and subdivisions of 
th^ voyage.'' And in point of fact, it is well 
understood, that whatever may be the premium 
or the stipulated returns in the policy, — if the 
voyage be not completed ; — L e. if the ship, or 
the article insured be lost short of the port of 
destination, the full premium is earned. If in- 
xleed there were any doubt about this, it would 
be easy to state, after the printed words in the 
policy ** and arrive,"—* at her Jinal port of 
destination^ — or by inserting the name of the 
last port. 

In the case of a ship receiving sailing in* 
structions, and departing with convoy, the re- 
turn stipulated must be made even thougli she 
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■ k 

lose the convoy the next day. But this ought 
not to be intentional on the part of the master*, 
if the insurer pay a loss of any "part of the 
interest, he cannot be called on for a return of 
premium on that amount. And accordingly 

* A master of a ship is liable to ^1000 penalty^ if 
(having no licence,) he depart or sail without convoy 
from the place of rendexvousy or if he wilfully separate 
from the convoy without leave ; and the penalty is in- 
creased to ^1500 if he have naval or military stores on . 
board. Stat^ 38 Geo. III. c. 76. §3. 

But to make the owner liable under this statute, it 
must be brought, home to him, that he was consciously 
instrumental in the ship's sailing without convoy. \ * ^* ^!J*^ « 

It will be in the recollection of many of the subscri- E.T. i8i4.MS«. 
hers to Lloyd's, that some years since, (in 1798) the 
masters^ of certain American ships took advantage of 
the clause in the policy,— to return part of the premium 
for departing with convoy and subsequent arrival, — 
and immediately on obtaining sailing instructions, pur- 
posely left the convoy and proceeded on their voyage ; 
— ^accordingly, it became necessary to guard against 
this, and the condition of the return was made to be, 
*< if the ship depart with convoy and arrive wiih the 
samer Thus, very properly, instead of any thing ;being 
gained by this- proceeding, the American master was on 
a future occasion, put in a worse situation than those 
who honestly retoained 'With the convoy ^s long as it - 
was in their-power. 

N 
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* Weskett, 
«rt. • Avr 



the practice is, when a partial loss or a parti-^ 
cular average occurs, to allow the underwriter 
to retain the premium on the amount of the 
claim ; it being considered that so much has 
not arrived* This I conceive to have been t|ie 
custom for at least thirty or forty years past, — 
for it is mentioned by Weskett ^, as the prac- 
tice in his time, and he does not state it as any 
thing new *. 

But the lawyei^ say, that in case part of the 
premium is agreed to be returned on perform* 
ance of sdme stipulation, — ^this shall be done 
though the insurer be obliged to pay a partial 
« Mshuii^ loss>; because the word " arrives" relates only 
s Mem» p. 671. to the ship evcn in a policy on goods ^. Lord 
y^?w5^'' Mansfield said*,-." in the stipulation for the 
\ii^.' ^* return of premium no regard is had by the par- 
ties to the condition of the goods on the arri- 
val of the ship, for if it had been meant that 
no return should be aiade unless all the goods 
arrive safe, they would have said,-*-^ if the ship 



" Wbeve a partial Iom is adjasted on die prindple 

called a ** salvage loss,** the underwriter should retain 

the premittm on the whole value of the interest dama- 

s vt sup. p. 78. ged^ upon Ae princtide b^ofe stated ', of the under* 

writer paying a total loss and taking ii» proceedi. 
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arrive with all the goods' or * sqfdjf with all 
the goods'^' Lord Kenyon afterwards said \ ' ' 7«^ ^^ 
alluding to the foU stipulated return to be 
made when a ship was captured and re-cap- 
tured, — " if it were intended to make an agree* 
ment diQerent from what the words import 
they would have added after * arrived/ * safdy 
from the enemy ^ or otlier words to that effect/' 
It is not, however, the law nor the practice, 
in case of capture and recapture, for the in- 
surers to letain any part of the premium sti- 
pulated to be returned, but the full return is 
made^;^ and' the same is done in case of as park,p. 37h 
general average, or charges incidental thereto, 
occurring on the voyage; because these are 
sidd not to be in the nature of a lass^ but are 
charges on the interest, or properly at risk, 
and are conducive to its arrival; and the thing 
insnrad does in consequence arrive safe* 

> Jt has been suggested by a merchant who ranks 
amongst the highest in Lloyd's for experience and in- 
teiligencc,— that in case of re-capture, the underwriter 
■ought to retain a proportion of the specified return of 
premium ; — for instance, if ^100 be taken out of jfSOO 
for salvage, then only a^700 can be said to arrive, and 
the return for convoy should be only seven-eighths of 
the premium stipulated in the policy to be returned for 
sailing with convoy. 

N 2 
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An innovation lately took place in LloydV^ 
of the underwriter agreeing in case of the ar- 
rival of the' ship, to return a certmn portion 
(genercJIy a half) of the premium. This was 
on insurances oil foreign voyages. I have in 
vain endeavoured to trace the origin, or disco- 
ver the use of this custom^ It may perhaps 
have originated in a mistake,— from filling up 
the policy with a return of premium ** if the 
ship depart with convoy or arrive," instead oi 
" and arrive." However that may be, it does 
not appear to have answered any of the legiti- 
mate objects of insumnce, nor to have been 
conducive to any fair commercial result, butis 
a n^re delusion^ and has, happily for all pav- 
^ ties, now fallen into disuse. It is scarcely 
known in the ^courts of law,'!— though one.cise' 
» 15 East's Rtp. is reported ^ ; from which t we learn,^ that tbe: 
*** ^^^' assured is entitled to a return of premium V' fw- 

arrival,*' under those.circumstances which <Jis* 
charge the underwriter from any loss. This 
alluded to a seizure on arrival, and a subse^^ 
quent recovery of the property by the assured. 
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Artick 2. TVhere a Return of Premium is % i^ ^^^ 

Implied. S^/^J^; 

In general, a return of the premium ought o'^.^Amtt. 
to be made, when the interest intended to bejl^'.^^^ 
insured has never been brought within the "aUo, p. 87. 
terms of the policy ; or, in other words, when ^^h P* ^ '^*'' 

* •/ ' ■ : Ca III* ^ /6» 

the insurer has run no risfci. For " f isk is, "* ^"^^^ 
properly speaking, the very essence of the con- «• *^'- § i» 

'■ I sit* Jum 

tract of insurance 2/' It is not indeed con- ^ *^ag«n»»p-9o. 
sistent with equity that the insurer,, .mejrely p. 1240. 
because he has subscribed the policy, should p. 668. 
retain the consideration, without running any p. 5$5. 
part of the risk for which such consideration c. i. §2.' 
was paid. A return of this kind is as ancient p. 258."^°^ 
as the contract itself 3. j^ 2!T5.'§a. 

But the Italian writers, &c. hold, that thfe^g^'^^ff^* 
assured is not allowed to dissolvie the contract I^^J'thfiul 
at his pleasure, and therefore if he do not pro- Hft^^^SJ,. 
ceed in his intended voyage the insurer shall J^^^^'Jfg* *' ^* 
still retain the premium ; — except in the case Emcri^n. 
where it becomes impossible the goods, &c4. J^^^'u^'/''^* 

This return, however, is only to be made p- 653. 
when the insurer strictly speaking, has run no pj>th. r. det c. 
risk,— for if the risk has commenced there n.i8i.* 
ftb^ll be no return*. If the policy, for instance, c. xvi. § ^ 
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were a valued one, and he could at any time, 
under any cirenmstances, have been called 
upon to pay the whole sum insured, though 
the sura in the policy be twice the value of the . 
effects insured ; e; g; — if the thing insured be 
J^ valued at ^2000," and its renl value were 
only ^1000, there shall be no return of pre- 
V^H**®"' mium*. But where the insurer could never 

p* 137. 

Manh. p.643. have be^u legally liable,-^as in case of unsej^ . 
worthiness, the whole premium must be re- 
turned. For " if the risk is not run, though it 
is by neglect or even the fault of the party in- 
suring, yet tb^ insurer shall not retain the pre*' 

« L. ManAficlcl. mium ?." 
3 Burrow's 

ie«p.p.i24o. If the insurer knew of the ship's arrival 
when he underwrote the policy, he must re- 
» 1 Magens, tum the premium 3. — But if the assured knew 
3 Bu^»« of the loss at the time he effected the insur- 
jMc,p.367/ ance*, or if neither party knew of the arrival 
« Park, p. 21 8. OT the loss^, the premium shall be retained by 

MarshalUp.65a. , • ^„^^^ 

i Park, p. 367. the msurcr. 

When the risk has commenced, the assured 
has no longer any power to recede, tmd the 
• Millar. p. 535. ipsurcr is entitled to the whole premium^, if 
p^Slif^' there be no stipulation for a return. 
tS'uu? Insurances being made " at and from,' ' it 
p. i8i. ^gj.y seldom happens that no risk h^s been run : 
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^ V 

-^thiJBy in eaae of deviation fyom the voyagie 
insuredi — ^the property having been at risk the 
premium is earned i — and the n^hole premium * Park, p-sif. 
is retained, because the insurer has run the risk 
of a total loss. And the same in a breach of 
lyananty, when the risk ^^at^ has commenced. 
Also in an insurance out and home, ^^ on ship" 
or ^^ on goods" though the ship be not able to 
return, or there be no interest home, — the in-. 
$urer having run the risk on the voyage out, 
and been once subject to a total loss, no re- 
turn can be demanded ; — except on East In- 
dia voyages, where the custom is to return 
half the premium. 

On illegal insurances no return can be de^ 
mended after the risk has terminated; because 
the courts of law will not interfere to assist 
either party, both being in pari ddicto^. \Jvn! 

- As the whole premium is considered as JJjJiJ]^^ Va?' 
earned when the risk has commenced, so, if ^^^f"' 
the premium be entire,-— as in the case above, 
of an insurance '^ on ship" or ^' on goods" out 
and home, — or in an insurance for time,- 
when the ship is bound to several ports,- 
the like ; — the premium being entire, the risk 
and voyage are considered also as entire. In 
such cases the premium cannot . be severed 
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' and proportioned on each,— but the risk be- 
ing once begun the whole premium must be 
* cowp.s*^ paid^ Except, it is said, where an express 
vong^Rep. ttsage^ is found of an apportionm^it of the 
idcfn,p. 781. premium*. 

Manbaii, ' The retaining the 2e;Ao/e premium in any oi: 

«'park, p. 392. in all of the above cases is no hardship on the 

J! 661. ^' assured, because he can always, if he please, 

provide against it, by stipulating for a return 

of premium according as the insurer's risk is 

diminished. 



' The foregoing relates to those cases where 
the whole premium shall be retained, or the 
whole premium returned, — there being no sti- 
pulation in the policy to the contrary. Butwere 
the insurer could never have been called upon 
for a loss of the whole of the sum on which he 
received a premium, the same equitable prin- 
ciple governs as in the cases where the risk 
has never been brought within the terms of the 
3 Loccenius, poUcy 3 ;-— and thus, if in any event he could 

1. 2. c5. n. 16. / 1, , r y I* 

Yaiio, p. 69. not havo been called upon for a loss of more 
c iii* n.'i65, (cx. gr.) than a half or one^ourth of the sum 
£nerigoii, on which he received a premium, he ought not 

c. xvi. } 4. 

' » Vide Note, ut supra, p. 165* 
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fx> retain premium on a larger proportion than 
that halfyGt one-fourth of the interest. The 
return of premium thus made is called ^^a 
return for short interest'' or " for &0€r4nr 
mrancey 

Both these terms are used indiscriminately, 
but the distinction is obvious, — the former is 
demanded on valued policies, or where thein- 
terest is declared ; — ^the latter on open policies, 
or where the declaration is general. 

A return for short interest is made in cases 
where the whole of the property declared on 
the policy is not on board ; for instance, — ^if 
100 bales of cotton be insured, ^^ valued at 
5^1000,'' or "at ^10 per bale;"— or if 
*M00 bales of cotton" be declared^ without 
any valuation ; — in such, or the like cases, if 
there be only 50 bales on board — or only a 
half the interest — a return of half the premium 
must be made for short interests 

When a return of premium for <wer-in^t6- 
runcei& claimed, it is in the case of an open 
policy on goods or on freight ; if in such an 
insurance the amount underwritten be ^1000, 
and the amount of the property at risk be only 
^500, — it is evident that there is an over-in- 
surance of ;sg500, and that in case of loss the 
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underwriter could have been called upon fw 
no more than one-half the amount insured,*^ 
a return of half the amount of the premium 
must therefore be made for over-insurance. 

This latter is in its operation a double itif 
surance, though not intended to be such at the 
tin^. For a double insurance, according to 

> 1 Borrow** Lord Mansficld ^ is where the foil value of 
isia^'k. A^. the interest is insured (or rather where the 'm* 
^' surance is effected) on different policies by the 

same party. In such a case the assured may, 
when a loss occurs, make his election to re* 
cover of which set of underwriters he pleases ; 
and the underwriters of whom he recovers may 
tmake a demand on the others to contribute 
* ^^6^ ^' ^^^^ t)roportion of the loss «. But on the ge- 
park, p. 208. Qeral principle, of insuram:e being a contract of 

Marsh, p. 146. ^ /• i 

mdemnity, he camiot recover of both, nor can 
he demand more than the amount of llie ior 

> 1 Burrow's tcrcst which he has at stake ^. Therefore, — 
ep. ut sup. ^ ^^^^ ^^ ^ double insurance, a return of half 

the premium may be demanded on arrival. 
•,f**» M'"**- This is now the law of Eoidand *. 

all, &c. ut sup. ^ ^ 

The fore^ authorities are in general in fer- 
vour of the risk attaching according to the pri- 
ority of dates and subscriptions ; and this wa;s 
« Marsbau, formcily tile law with us ^. But as it now 

p. 149. -^ 
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standis;, it would be useless to go at length into 
this subject ;-*good reasons might however be 
g^ven, why it would in many cases be more 
equitable than the presetit mode^. 

In all those cases where the premium is 
Ireturuable either in whole or in part, with- 
out a stipulation id the policy to that effect, it 
is customary to allow the insurer a luitf per 
cent. — ^therefore^ whenever it is said that the 
whole premium, or a part of the predaiuna 
should be returned, it is with this exception. 

This is a very ancient custom, as appearfit 
from the foreign laws and ordinance^, and the 
foreign writers on insurance K Different rea- > u Guidon, 
sons have been given for the rule, but the best drd*. Antw. * 

., *ii ai • France, Amst. 

appears to. be, — that as the msurer can never &c. 
4)y his own act discharge himself from the con- c. 7. 5%.* ^ 
tract, if the assured think proper to dischargee. 5. n!""' ' 
him, (which he has always the power to do, /Jl'.'artTo!^*'* 
before the risk has commenced,) he is bound p^^o^ 
to make him some compensation for his trou- j'^^;^'^'; 
ble. The principle is acknowledged in Lloyd's, ^^'jf?"^, 
and is always acted upon where no stipulatic^ ^^^' p^^^*^* 
is made to the contrary- ^676*"' 

• Vide infra, — Case 3, Article 3. 
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» poui. utsup. B„t it is gaid 1 ,that the half per cent, is tiot 
to be allowed the in^rer unless the breaking 
up of the voyage depended on the act of the 
assured, e. g. — if a ship were burnt by light* 
ning before the risk commenced, the insurers 
cannot demand the half per cent., because the 
non-execution of the contract did not proceed 
from the act of the assured, but from a supe«- 
xior force {pis Jm^i^) against which the as* 
sured could not provide; according to the 
maxiin^ ^ nemo prastat casus fortmiosy — 
the insurer cannot in this case demand the 
half per cent, as a recompense. It is contrary 
to aU principle that a party, should be held lia^- 
ble for the non-exepution of a contract, when 
it was not by his fault but a superior force 
that the contract was not executed, 

Article 3, 

Before this subject is closed it may be use«- 
ful to mention two or three cases out of the 
many that have occurred, where the practice 
is not satisfactorily settled in regard to the ap- 
portionment of the interest for the return of 
premium or loss, after the risk has terminated. 
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*•• ■ . ... . '"-» 



Case 1 . 

A merchant receives advice of an intended 
shipmeilt of tolonial produce/ and injures 
^5000, " ow Goods'' Shortly afterwards he 
receives' advice of indigo being shipped , arid 
insures ^5000, " on Indigo*'' The ship ar- 
riveSy and the whole interest -on board is 
^iOOO, indigo. The question, is,— ^how to 
apportion the interest so as'to regulate th.e re* 
turn of premium ? 

The; underwriters on the policy ^* on Indigo* 
refuse to make any return^ because they say> 
— " our policy has full interest.'* 

The underwriters on the policy "ion Goods" 
refuse to return the whole premiupfi, sayings — 
" Indigo is goods, and consequently, we:Tan a 
risk of loss in the proportioh that the value of 
the indigo bore to the whole amount insured. 
In case of loss therefore you might have called 
on us for ourproportion. • The contract is be- 
tween you and us, as underwriters on your 
policyr-and not between us and the under- 
writers on the policy on indigo, with whom we 
have no concern ;— and if we are to have no 
part of the indigo^ because you effected an hi- 
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surance on indigo by name, it might also hax^e 
been said, that we v^re to have no part of the 
indigo, if you had not insured it at all but had 
ehosen to run your own risk on it ;— for this, no 
more than the insurance ' on Indigo,' is any 
concern of ours.— And further, — ^if the inter- 
est had been ^ 1 0,000 in indigo, and a loss had 
happened, we must, as well as the underwriters 
^ on Indigo,' have paid a total loss ; or if, as 
the interest is at present, it had been lost, the 
underwriters ^ on Indigo' might have called on 
us to bear a proportion of such loss, oh the 
principle of our having underwritten ^ Goods' 
— ^which as necessarily include indigo, as the 
germs includes the species." 

It is said by some, that this, like Itll cases 
o( a similar nature, should be put on the foot- 
ing of a double insurance, in which case the 
* ut sapra, assured would, as before stated S if & loss were 
fsar! Rtp, to occui*, have the power to make his election,. 
^' *^^* and recover of which set of underwriters he 

« 1 Black. Rep. plca^ed *.— Thc apparent injustice of this 
•*• *^^' mode will be stated hereafter 3; in the mean- 

Case 3. while it may be allowable to point out the 

mode whereby in a future case of this kind a 
difference between the parties may be prevent* 
ed. This- is, by declaring the interest on the 
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policies, while the risk is pending, and the as* 
sured has the power to do so,-*^as follows :— 
On ihe^rgt policy " on Goods, exclusive of a 
policy for ^^5000 on Indigo." On the se^ 
cond policy ^^ on Indigo, and in case of loss^ a 
policy for ^5000 on goods not to bear any 
part thereof." 



Case 2. 

(A). 

Here the insurance is the same (i. e. ^5000 
on Goods and jg5000 on Indigo,) but the in- 
terest is as follows : — 
^2000 Cotton, Coffee, Sugar. 

8000 Indigo. 

£5000 Interest. 

The whole is lost, and the assured calls on the 
insurers on the^^r*^ policy, viz. ^5000.^^ Q« 
Goods" to pay ^agSOOO, and return the pre- 
xnium on ^3000 over-insured ; and on the 
insurers on the second policy, viz. ^5000 
" on Indigo," to pay ^^3000, and return the 
|)remium on ^2000. 

The underwriters on the second policy ob- 
ject to this, on the principle before mentioned 
(in Case 1^) viz. — That ladigo is goods, and 
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therefore that the policy " on Goods" must 
take its part of the Indigo; — and they say 
" the apportionment should be stated as foi^ 
lows:"— 

■ 

Insured, viz :— 

On Policy, No. 1. "On Goods" . j^5000. 
On Policy, No. 2. « On Indigo" . . 5000. 

^10,000. 

Interest, viz : — 

In Cotton, Coffee, Sugar • . . ,^2000. 
In Indigo . . • 3000. 

£5000. 

Thus, the Interest in Goods is ^5000, 
and the linsurance on Goods ^10,000. 

The policies therefore ought to pay as itV 
lows : — 

Policy, No. 1. 

6 tenths of the loss "on Goods" viz. ^£2500. 

Short Interest . 2500. 



^5000. 



Policy, No. 2. . 
5 tenths of the loss " on Indigo," viz. £IS00* 

Short Interest . 3500. 



£50(X> 



By which it i& shown— if this stateroent.be 
correct, that five-tenths of the Cotton, Coffee 
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«nd Sugar are uninsured^ in consequence of 
the merchant confining his insurance on the 
second policy to " Indigo," instead of insuring 
^ Goods" generally. Notwithstanding the in* 
genuity of this statement, there is this incon- 
sistency,— that the merchant, by effecting an 
additional insurance of ^5000, becomes by 
that means aione, short insured ^1000 ; — for 
if he had not effected any further insurance, he 
would have recovered his M^hole loss on the 
policy for ^5000 " on Goods." The appa- 
rent inconsistency of the rule arises from the 
following considerations: — 1st. Tlje policy 
"^^on Goods " pays its proportion of loss on the 
goods on board ; — that is, its proportion of 
cotton^ coffee, sugar and indigo, as relative to 
the whole sum insured on goods; — ^for ** Indigo 
is goods;" but, secondly, the policy "on In- 
digo,'' can be called upon for a loss on only 
its proportion of indigo. 

To get over this inconsistency, a second, 
and to appearance, a more equitable mode 
has been pointed out as follows ;--• 

■ (B). , ■ 

To find the proportion of indigo in the two 
policies^ say, — of ^5000, (the goods m 

o 
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:i 



board,) ^2000 U Cott9Q, CgflEbe a^d Siigar^ 

^nd ^3000 is Indigo. 

As the sum insured on the policy " on 

Croods," is the same as the aiiaount pf tiie 

gMds on board, the proportion of the indigp 

fittaching to that policy is therefore ^3000, 

r-to which add, insured " on Indigo" ^5000 

— ^which will make the amount insured qn In- 

digo, by name, and under the denQmination of 

Goods ^8000 :--then^— 

If a^SOOO kave interest ^$000 

^3000, (the proportion attach- 
ing to the first policy, ) wiU have . £1125 
jf 5000, (insured on the second 

policy,) will haye . • • » 1875 

The claim on the two policies is therefo^? 
as follow^ :— 

PoUcy, Vo* 1. Loss of Cotton, Coflfee & Sugar ^2000 

' Of Indigo . • • • • • 1125 

S125 
Short Interest . . . - . 1875 



mm 




, 4 * 



Policy, No. 2. Loss on Indigo • . . . . a^l875 

Short Interest S125 

jg500d. 



I 



i; 
i- 
I 
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Of these two statements, (i. e. A and B) 
though the first (A) is apparendy incpnsisteht, 
yet it will bear analysis better than the second 
(B) if we put the extreme case, which ipust al- 
ways be put if we mean to arrive at the truth. 
-e-Let then the interest be as follows :-^Coi{ee 
^2000- Cotton ^2000. Sugar ^3000. 
Indigo ^3000, making ^10,000, which ar^ 
rives — ^the Coffee, Cotton and Sugar are da^ 
maged, the Indigo is sound. 

The underwriters on the policy " on Goods'' 
^5000, have an equitable right to insist on 
having an equal proportion of each of these 
articles, according to the total sum insured-* 
f. e. 5-lOths, or one half of each-^-^they there* 
fore take half of the Cotton ^ 1 000 

Coffee 1000 
Sugar 1500 
Indigo 1500 

^5000- 



What then is the result ? The pdicy " on 
Indigo" can have only 5-lOths, or one half of 
th^ Indigo, — and thus the merchant is short 
insured one half of all the odier goods, on the 
same principle as in the first statement. 

o 2 
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Case 3. 

This case is meant to shoWthe injustice of al^' 

lowing the assured, on the principle of a double 

insurance^ to make his election of which set of 

underwriters he may choose to recover in case of 

« Vi ««p. loss, or attach his interest to in case of arrival *- 

pp. 186, 190. • /r ^ J • J 

. An insurance is etiected ra war on goods 
per ship or ships ^lOfiOO at 25 guineas per 
cent*— A peiace takes place/ and sometime 
after, while the risk is pending, the merchant 
cfiects a second insurance on goods, also per 
ship or ships ^10,000 at 5 guineas per cent. 
— oh which policy he declares his interest; 
the ship having arrived^ or being lost, he de^- 
mands a return of premium of the undel'writers 
On the first policy for no interests 
! This case is put for the purpose of drawing 
the attention of commercial men to the sub- 
ject, which appears to call for some inquiry. 
It may also be made to apply to the foregoing 
cases ( 1 and 2) ;— for an insurance may be ef- 
fected in war "on Goods" 5^10,000 at 25 
guineas per certt. t6 get rid of which, on 
a peace taking place, the merchant effects 
^5000 " on Cotton" and ^5000 " on In- 
digo" at 5 guineas per cent., and demands a re-^ 
turn of the premium on the policy "on Goods," 
his interest being in Cotton and Indigo. 
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PART IV. 



#f t|)e i^emotatttmm* 



SES 



The words forming what is called " the Me^ 
morandum" are as follow :-r- 

" N.B. Corn, Fish, Fruit, Flour and Seed, 
are warranted froe from Average, unless gene- 
ral, or the ship be stranded; — Sugar, Tobacco, 
Hemp, Flajc, Hides ^nd 3kins, arp warr^ted 
free from Average, qnder fivie poupds j&er ce«/^, 
and all other goods, also the ship and freight 
are warranted free of Average, under three 
pounds per cent., pnless general, pr the ship 
be strapd^/' 



On these words many disputes have arisen, 
and the meaning of them is not yet so well set? 
tied as to prevent litigatiop. My intention is to 
explain as far as I am able, the meaning of the 
words^ ai)d I am the more induced to dp thiS| 
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from its being one of the subjects recommended 
by the Provisional Committee of Lloyd's, in 
their report of the 19tb July, 1811, mentioned 
in the preface to the first edition of this Essay, 
viz : — " the reoision of the policy.^' 

The objects of our inquiry appear to me to 
com^ under the ft^lovtng beads :-^ 

1 . The Origin and Intention of the Memo- 
randum* 

2. What is meant to be comprehended 
under the words " Corn, Fish, Saltj Fruity 
Fburj and Seedy^ — which " are warranted free 
from Average, unless general, .or the ship be 
stranded." 

3. What is meant by the words " free from 
Average under fioe pounds per cent." and 
^^ under three pounds per cent" 

-^ 4. The meaning of the words " warranted 
. free from Average,"^ — " unless generaly or the 
ship be stranded.'' 

5. Of the term " Stranded;'' and what shall 
be cofksidi^edtbd ecmstilurtiRg » stranding within 
the meaning of the policy. 
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jirticle i. Of the Origin and Intention 

of the Memorandum. 

The memorandum itself first appeared at 
the foot of our policies in the year 1749 *. * ^ Magens. 

•'p. 10. 

But almost all the foreign countries tha!t ha!d a 
code of insurance laws, had long before miade 
a provision of a similar nature in fevour of the 
insurer. The first instance which I cdiir find 
on record,' is in the policies of the thy of 
Florence' in 15S0. But it is to be remarked, 
that none of the foreign policies contaSned the 
couFdition relative to the ship being stranded. 
How fb^se words, which have been and stiir 
ate the cause of so much contention, cani^ 
to form part of the memorandum I haV6 
not feeen abl6 to learn. The London^ Assu- 
rance Company were the first to discover thieir 
iilsufficiency to protect the iifeurer ; for th6 
clatise had been inserted in^ their policies' ohfy 
five year s,^ before they caused it to he struck 
out^; and the Royal Exchange Assu^mtceiiTtrmRep. 
Coni^ny sikortly afterwards followed' theiV ex- ^' . ' 

an)]^e^. art. 4. , 

The intention of tJie memorandum appears 
td ha^ been to prevent person^ from being 
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insured on certain articles, particularly liable 

to waste, decay, leakage or damage on a sea 

voyage, or which were of great value aiid small 

• Ord. Rott bulk, under the general expression of " goods* j" 

Amst. art. 10. whereby the insurer would run a greater lisk 

& 34* 

France, art. 3j. than he had calculated on. In the '^ memo* 

& 47. 

Konig, c. vL randum" in the policies made use of in Lloyd's 

art. 3. • 

mmb. tit i>. it has been seen, are not enumerated goods sub-. 
Stock* art. r. ject to leakage ; — ^for such articles are, accord^ 
copcn. art!T iog to the custom of Doyd's, free of average, 
I ftia^CTs!*^^* unless it can be shown that the ship had struck 
pp. 298,335. ^^ ground with such force as to make it pro- 
bable that she had thereby d^*anged her stow- 
age. It is the same with regard to earthen- 
ware, aqd things liable to breakage,— an ave- 
rage on which cannot be claimed except under 
ain^ilar circumstances. 

. . The warranty respecting certain articjes 
being made free of average uixder a certain j^er^ 
centage^ is of a later date than the general 
clause of, free of all average. The former 
« Marsh, p, 222. clause it is s^id^ was intended to prevent 
trifling claims being made on the insurers ; 
and Potbier remarks,, on the article iq the Ord. 
of Louis Xiy., which forbids average losses 
to be demanded, of the insurers unless they 
e^ce^d 1 per ce«^— rthat "if tl^e losses ^rQ 
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very inconsiderable, the assurers are not bound 

to indemnify the assured ^" c^^d^^i 

D. 162. 

Article Q. Of the zvardsy Corn, TiSHy Salt, 
Fruit, Flour, and Seed. 

It has 'been determined that the generic ex- 
pression " Corn," comprehends peas and beans 
and also malt®, — ^together with every species* p»*»p-^2?* 
of gram except rke. On a trial where the note, 
question was, whether rice was not corn within 
the meaning of the memorandum, the usage 
was proved against its being so considered ; 
and the court held, that the comtpon sense of 
the words ought to decide, unless a clear usage 
to the contrary were shown ; and that here the 
usage accorded with the plain sense of the 
words, to show that rice was not intended to 
be exempted from partial loss 3, It has been ' \^^ *^- 
also held that the word salt, in the memoran- 
dum, does not include saltpetre *. This was • p^i*. p« n«- 
the opinion of Mr. Justice Wilson, at nisiprius^ p. 223. d.' 
(in 1788,) and having never been over-ruled 
the law so stands. 

The London Assurance Company guard 
themselves against any other decision, by in- 
serting " rice and saltpetre" among the arti- 
cles free of all average. 
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Article 3. Of the words free from Ave- 
, JLAGE UNDER FIVE pounds per cent, and 
UNDER THREE pounds per certt.^ 

The *^ memorandum" had been introduced 
only a very few years before Magens published 
his valuable work oii insurance; he mentions 
that it was then unsettled what was the true 
meaning of the above expressions ; i. e. whe- 
ther the word average meant any species of 
I6ss :— ror whether it was only intended to 
guard the insurer against loss arising from sea- 
' 1 Magens, damage ^ 

wegkctt,p.385. The sources froni which we derive the clause 
p. 1170. make the word average, i. e. '^ siiiele or " sim- 

Manball, . . ° . . 

p. 239. pie averagisf, (which the foreign writers oppose 

ttf general average,) include all losses proceed- 
ing from any other cause than that which pro- 
duces general average. 

it appears indeed to be distihctTy under- 
stood, that file warranty of " free of average 
under ^3 per cent." on merchandise gene- 

* The ordinance of dopenhagen^ (art. 1. § 11.) and 
of Hataiburgb> (tit. xxL axt. 7«) i^<^u^e gektrol (wetage 
under this warranty. 
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ra I y, and on ship and freight % was inserted 
to prevent trifling claims from being made on 
ttie insurers. But there is a difference of Opi- 
nion on the subject of the clause ^* free of aver- 
lige under £& per cent." tvhen applied td 
$uch articles as are liaUe to be washed out,^ 
tx of which there may be strictly speaking st 
partial loss, by the totlil loss of a part. It \^ 
the practice of Lloyd's to allow a claim on thef 
insurers for sugar washed out, though it should 
not amount to £5 j)er cent. This ii^ said to 
be on the ground of analogy ; for the law ad- 
miis a claim on a policy " free of averag^' fof 
^uch part of the goods as are totally lost * ; * isEast'sR^ip. 
from which It has beM inferred that the word 
^ average" was not meant to appity to a total 
toss of a part I imagine this inference is not 
justy — ^for since the case above alluded to, it 
has been determined^, in an action on a policy « le East's ai^i. 
" free of average," where all the packages crf'^* 
^iQK>ds (of which sugar wa& a part), came to 
hand^^-^tbat there was nO claim on the tmder^ 
> 

B The word freighi does not ogguv in tke wztrwaty al 
foot of the policies of the Royal Exchange and the Lon- 
don Asaturaneie Companiet* It* is torbe prMimmd, t&ef e- 
jbre» that ifi daims for loss on firdight^ «• fttt^ hdW-^ 
ever small the j may be. 
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* 

HTiters ;-r-tboiigJi 9. great part of tbe'sugar was 
washed put of the hogsheads '• 

By a total loss of a part therefore, when 
applied to the term " average," is I conceive 
meant a loss, (from a peril insured against,) 
of entire packages, pr what may be properly 
galled ^ total loss of part of the cargo,-T-and 
not of a part of each package caused by the 
operation of sea-damage^ which is, by the war- 
ranty, (as far as it goes) intended to be exn 
pluded from the risk. 

From all that has been written and said on 
the subject of this part of the memorandum, 
I am led to conclude that th^ clauses of ^3 
and of ^5 per cent, were both inserted for 
the sami? purpose, and that the warranty of 
^5 per cent was declared on certain articles 
there enumerated, because they were more 
liable to isea-damage than the cargo in ge^ 
neral. 

The policies of Stockhplm, Copenhagen, 
^nd the United States, guard against any dis-r 
pute, by inserting the words " loss or dainage '^ 
instead of ^^ average." 

* These two cases, which are of great importance to 
t}>e subscribers to Lloyd^s, will be considered more a^ 
length in tl^e following ^icle* 
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Of those articles enumerated under the head 
of ** free of average under 5 per cent/' if se 
vera! be insured together, atnd the average be 
claimed on the whole, the claim should be 
analysed to find if each be damaged 5 per cei\t 
e. ^.-^if a claim be made of ^100, on Flax 
and Hemp, valued at ^1000— ^i. e. 10 per 
cent.— ^unless each of them separately amount 
to 5 per cent, the claim can be substantiated 

on only one of them. 

\ 

Various clauses are inserted in policies to 
guard the assured against the effect of the words 
which are the subject ; of this article. — The 
following are generally made use of, viz.— 
where several species of colonial produce are 
insured, it is usual to insert,—-*" to pay average 
on each species j as if separate interests^ sepa- 
rately insured;'"-^ on manufactured gopds in 
bales, trunks, cases^ &c. — ^* to pay average 
en each package*, as %f^' &c. ;— ^oii sugar, " to 

« Magens says,— almost all the ordinance? seem defi- 
cient in not fully explaining when, and after what man- 
ner the damage shaU be deemed to exceed ihrte per 
cent;; and he expresses a doubt, if 101 chests of goods 
be insqred and three chests be to^y dam&g^, so as to 
be worth nothing, whether the loss can be claimed of the 
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pay meragt on each ten^ Jiftimy twenty hdgs^ 
headSf^ (as the agreement may be,) " mcceeding 
numbers^ as ify'! &c, and in the like niainner 
oq other articles. 

It is now indeed considered so much agree-' 
able to usage, where goods are insured direct 
from Uie place of growth or manufficture^ that 
if the clauses, *^ to pay average on each spe-^ 
cm " of produce, or ^* on each package " of 
manufactured goods are not inserted, yet a 
liberal construction is put on the omission, and 
the policy is acted on* as if they werei The 
reason is this,— that no objection would have 
been made to it when the insurance was efr 
fected, and in consequence it is considered in 
practice, a9 a mere verbal omission of the 
broker, and treated as such :— agreeably to 
' Mag. p. 74. tjj^ opinion of Magens i, who says, — " in an 
insurance made generally on goods, each dif- 
ferent parcel or kind of goods ought to be con^ 
aidered by itself." , 

These words " to pay average oh each spe- 
cies,'' &c. or ** on each package,** &c. meto, 
th^t it is not necessary the loss should amount 

underwriters^p^Stricily speaking it cannot, and it is td 
obviate this difficulty that the above clauses are by his 
« Magens» recomnimdatioii introduced isle the policy *• 

pp. 73, 74. 
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to ^S per cent, or ^3 per cept. (a§ it may 

jbe, aceording to the nati)re of the interest; inr 

sured,) on the whole aniouat, to enable the 

assured to claim a loss of the insurer ;-rr-there- 

foreif,foreKample,-r-^10Q0 be insured "oq 

ten eases of manufactpred goods, valued at 

^100 each, (o pay average on each package 

as if separate interests, separately in^ijjred"^ — 

and five of the cases be damaged, each ^^ 

per cent. — the sum of ^15 may be plaiiped; 

but it does not mean, that if the whole amount 

of loss be ^30-— or ^3 per <:ent. — the claim 

should be analysed (or opened out) to show 

that each case was damaged ^3 per cent. 

Because, though it is adn;iitted that ^ written 

clause in general over-rules the printed ones *,* • i5 East's Rep. 

yet here the mutual understanding at the time 

of ejSecting the insurance is, that this written 

clause is tp operate in favour of the assured, 

* Lord EUenboroagh sajrs;—- <' Where there i* any 
difficulty oc doubt, the worUun wofds are oititled tahave 
a gseater ejE^ot attributed to them thau the prin1;e4 oiie8» 
in a» fiiuch as the ^tten words are the immediate laa- 
guage and terma selected by the parties themselves for 
the expression of their meaning, and the printed wordji 
are ^ general ybmt(/a adiipted equaUy to their case and 
Aat of i|ll other oontractii^ parties upoi^ ^imfiar pccar 
sions andauHgi^*" 
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for whose benefit it is expressly mode; and 
therefore it cannot in good faith be construed 
against him. But if it should be thought that 
there were any doubt on the subject, the as* 
sured might add — after the words " as if sepa* 
rately insured," — " if the claim on the whole 
should not amount to ^3 per cent" Or, he 
might insure each species, — each package, — 
or each ten hogsheads, &c.— separately. 

When tobacco is insured from its place of 
growth, it is usual to insert the following clause, 
— " in case qfaveragCj ^5 percent, on the 
amount of the interest to be deducted from the 
average''^' This clause is particularly neces- 
sary in policies on Virginia tobacco, which is 
liable to become heated in the cask. But it is 
proper on all tobacco, the growth of the United 
States ; because, from being rolled down to the 
place of shipping, which is often at a great 
distance from the place of growth, the cask 

> I hav€ been informed by a gentleman of great ex- 
perience, who was one of the subscribers to o]d Lloyd «> 
in Lombard Street, — that the intention of the inemo- 
randum when first inserted was, that the £5 per cent, 
or s^S per cent, (according to the thing insured) on 
the amount of the interest, should in' all cases b& de^ 
ducted from the average, the underwriter paying the 
balance ; and that this was then the practice. 
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becomes wet, and the outside of the tobacco 
is thereby damaged. 

Tm> questions have arisen on the subject 
of the ship being warranted free of average 
uhder ^3 per cent. ; they are as follow;:— 
^r^/,— *if a ship during the course of her voyage 
incur damage (of that nature for which the 
insurer is liable,) not amounting to ^3 per 
cent., and she put into an intermediate pork 
and repair such damage ; and before her ar- 
rival she a second time incur damage of a si- 
milar nature, which, added to the former, makes 
the amount ^3 per cent. — whether the in- 
surer is liable for such loss ? This, (as well as 
the following,) is among the cases which want 
authority to settle them. The practice is, that 
the claim forme accident must amount to 
^3 per cent 

The second question is this ;— if a ship, in 
ballast, cut her cable to avoid running ashore, 
or to escape any other imminent danger,— 
whether a claim shall be made on the insurer 
though it shall not amount to ^3 per cent* 
on the value of the ship ? ^^ The memoran- 
rfum," it is said, "warrants the ship free of 

p 



[ 
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average under ^3 per cent, unless general, on 
she be stranded/' and it is. contended that tiiis 
.tonnot come under the denomination of general 
average, because there is nottnng to contribute 
to nmke good the loss, and that the insurer, h$ 
e%m of general average, is only liable to repay 
to the assured, that sum ivhich he can show 
that he has been obliged to pay in part of a 
general contribution ;-«<-but here, there being 
oidy one individual interest at risk, no clain> 
for general average can be made out; for the 
owner of the ship comes direct to the under-t 
writer and calls upon him, as principal, to sa* 
tisiy his loss. This argument does not appear 
to be perfectly sound ; for in the case of a 
general contribution, the sacrifice is made to 
preserve the ship, the cargo and the lives of 

' ^5*^16. ^ ^^^ * » ^^^ ^^^ ^ ^® olgects are attained ; 
It is also the leading feature of general average, 
that restitution shall be made of those tiikigs 
^ch 4ure, in time of distress, voluntarily and 
deliberatdy destroyed to prevent a greater loss/ 
The loss of the cable in this case cannot come 
und^ the head of particular average, (or par* 
tial loss^) for that mu^t arise from fortuitous 
accident It being tiierefere not of the nature 



6f "particular average, but of the nature of 
general average, it is conceived that the under- 
ivritefs ought to pay the loss. 

' It has been asked in Lloyd's — ^whether what 
ftre called, the particular charges^ vfhich attach 
tb the cargo or freight, (usual in a. statement 
of general average,) must amount to ^5 per 
cent, to make the insurer liable ? Nearly the 
same arguments apply to this as to the prece- 
ding case.— These charges cannot come under 
the denomination of particular average, to 
which only this warranty applies ; they are not 
of the nature of a, loss j but are cA^r^e^ incurred 
to preserve and bring forward the property ; 
»— the clause only contemplates a loss, and that 
such loss shall arise from an accident 

e 

: Doubts are exfM-essed by some, whether the 
daim for particular average must amount to 
^5 or ^3 per cent., mthaut the charges^ bi 
make the underwriter liable?*— rfor kiatance:~H> 

loo hogsheads of Sugar are insured and valued at 
ii?2000. . The partial loss, or particular aven^ 
aidountsto. •••»•••••• > 4£M 

3%!^r extra diarges,— of aubtioa diiity> aatQ ^ \q 
qharges, 9ttrvey> &c amount to ••«,«$ — - 

* ; ' jgioa 

K 

it • 

P2 
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ThuS| by the charges being added, the clafin 
is made to amount to ^5 per cent. The ar- 
gument made use of here, is the same as that 
on the question of a sale of sound and damaged 
» ut supra, goods ^ viz : — that the charges are a conse- 

p. 143. o » & ' 

quence of the damage. This is the very reason 
given by others, why they should not be al- 
lowed to operate in this case ;— the charges 
are indeed a consequence of the damage, and. 
Itberefore, it is said, they are not a part of it. 
The damages must amount to a cjertain pro- 
portion or aliquot part of the principal before 
costs are incurred ; and it is argued that it 
would be contrary to all rule, if the damages 
themselves do not amount to the sum required, 
to permit the costs to be added for that pur- 
pose. Others say, that as indemnity is the 
great principle and end of insurance, there is 
no reason why the charges which are obliged 
to be incurred before the damage can be ascer- 
tained, should not form part of the average ;«— * 
if this be admitted, then there is no further 
question.. 

The ordinance pf Hamburgh perhaps alludes 
to this subject when, it decrees, — ^that " the 
damage done to the ship or cargo must amount 
to 3 per cent, after the dispacheur's charge is 

« Ord. Hamb. j j . j ^ « 

tit. atxi. art. 10, aeducted *. 
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Article 4. Of the meaning of the tvards 

"WARRANTED FREE FROM AVERAGE, 
UNLESS GENERAL, OR THE SHIP BE 
STRANDED," 

The meaning of the word "STRANDED** 
shall be considered in the next article. Our 
present inquiry will be directed to the general 
import of the above words. 

I. Of the words — " warranted free 

7R0M AVERAGE." 

Two cases have been determined within 
the last five years, which throw much light on 
this subject, and with which it is of great im- 
portance the mercantile world should be well 
acquainted. It had been the law indeed ever 
since the year 1 764, that under this warranty 
the insurers were only liable in the case of a 
total loss ; but what should be considered as 
amounting to a total loss as regarded the un*' 
derwriters was not then denned. In 1780, in 
a cause where a cargo of peas arrived at the 
port of discharge in a very damaged state, so 
as not to bq worth more than one-fourth the 
amount of the freight, — Lord Mansfield held K * At n. p, hiI* 

^ ^ . T. 1780. 

that if ttie specific thing come to the market^ Maniuaj,i».2s^« 
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the memorandum warrants the insurer to be 
l^e from aay demand as for a partial loss \ 

•Two points however are now 8ettled,«««-va : 
—That when goods are/waiTanted free of 
average^ the underwriters are liable to jjay a 
total loss of a part, or a partial loss of the 
wboley if part of the thing insured go in bulk * to 
the bottom of the sea ; and, — ^That, (with the. 
^me warranty,) they are not liable to pay a 
partial loss, though it be in fact a total losa 
^f a part, if that loss be the consequence ofjka-^ 
damage. : 

» 15 East's jR^ r The first case is as follows 1 : — the insuraxice 
^ * yas on flax, " warranted free of particular: 

average;" — ^the ship was wrecked; — the a^r- 
tured did not abandon, but laboured to savq 
the cargo, — ^and he did save a part, (about 
ime-Bixtb) though it was much damc^ed. The 
following is the judgment of the court; which 
was delivered by Lord Ellenborough, and 

. • Pointer helds that if a cargo of cora beccNne eniirefy 

roUenf the assured cannot abandon; this being only a 

simple average, which would not excuse the assured from 

paying the stipulated freight. His reason is, that thougk 

t Poth. dmtr, ^e com be damaged or spoilt U siUl exists* The damage 

^^ «• ^^* doe^ not operate an entki^ ^m, and the owner fa aot d«^ 

». 184. ' priiie4afit% 

M aniially ^ - * 

p. 298, note* 
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t0 which the other judges assented. His 
lordship's wordi are : — ^^ It was decided in the 
case of Anderson v. The Royal Exchange As- 
surance Company i, that in order to constitute * Tj^'* ^^* 
a total loss where the thing itself subsists m 
specie, there must be an abandonment in time, 
to the underwriters. In that case the assured 
might have abandoned while the com remained 
under water ; but they laboured to get it up 
and preserve it; and when they afterwards did 
abandon^ upon finding that it did not answer 
tn them^ it was too late. It had been before 
b^^ that an abandonment must be made* i Term Rep. 

p. 615. 

promptly, if at all^ otbeinvise, if part of the 
goods be saved to the assured, it is Only asi 
aterageloss. Here there was no abandonment; 
attd therefore under the terms of this policy^ 
which warrants the vaidetvmterjreeji'om par- 
ticular aoerage^ the plaintifis canncrt recover 
itnlesB there was an actual total loss. But how 
can it be said that there was a total loss of the 
whole, when one-sixth of the j9ax insured stilly 
^ists in specie, though deteriorated,, in tba. 
hands of the assured ? As to that part there-' 
fere he cannot recover. But as to the rest, 
i'hich was in fact totally lost, there is nothing 
oithec in reason or precedent to prevent us 
from saying that the plaintiffs may recover ;^ 
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for DO case has been cited to shew that wkene 
the least particle of the thing inaured subsists 
in specie, though the greater part of k is actu- 
ally destroyed, the assured shall be precluded 
from recovering the value of that which is in 
fact totally lost. Finding therefore no autho- 
rity against the construction we have already 
intimated, and the reason of the thing being 
with it, I consider the plaintiffs are entitled to 
recover as for a total loss, the value of that 
part which was in fact totally lost; and that 
they are not entitled to recover for that part 
which was not totally lost, but still continued 
to subsist in specie, though deteriorated in 
value/'* 
» 1 6 East's Rep. The secoud case to be quoted ^ , it may be pre^ 
aumed settles the point,— ^that the insurer, with 

^ It was oontended on this trial that the warranty was 
only meant to save the underwriter harmless, if the goods 
arrived at the port of discharge in a damaged state, but 
that in the cas^ of a ship being wrecked in the course 
of her voyage, the loss was to be considered as total, 
with benefit of salvage (s. e. what is called in Lloyd's 
^ a salvage hss*'). It was also contended, that an aban<* 
donment was necessary where the loss, by the ship and 
pargo being wrecked, is in its nature a total loss. This 
was however over-ruled. The courts of law, as before 
^ Vi sup. p. 5« remarked*, recognise only two kinds of loss ^^f^ial 9»A 
average^ .^ 
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a warr&nty of " free of particular average/* is 
not liable to make good a partial loss, — though 
that loss is in point of fact a total loss of a part 
of the thing insured,— if it should he the effect 
of sea-damage. In this case the cargo con-^ 
sisted of sugar and tobacco, the ship drove 
from her anchors and was wrecked ; * the whole 
calrgo (as regarded the packages,) was saved 
and brought on shore, though in a damaged 
state ; the tobacco was quite spoiled by sea- 
water and worth nothing, and great part of the 
mgar was washed out of the hogsheads. The 
question was, whether a notice of abandonment 
could make the underwriter liable to a total 
loss ? Lord EUenborough said J — " All the 
goods were got on shore and saved, though in 
a damaged state. When the loss happened 
and the goods ' were landed, this was not a 
total loss, however unprofitable they might af- 
terwards be. If this can be converted into a 
total loss by a notice of abandonment, the 
clause excepting underwriters from particular 
average may as well be struck out of the po-; 

* It may be proper to state, — ^that in this, and in the 
former case, the goods were warranted free of particular 
ai esage, uneonditumaUy : — i. e. there wa9 no mention of 
the words^ « if strpad^" 
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Uey/' Mr. Justice Bailey said—" The verjr 
Otyect of the »c^ption is to free the undftr-r 
^writers from U^ity for dami^ed goods. They 
say, iQ effect, that they will be liable if the 
goods are wholly lQSt» but not if they are oo)y 
daouuted/'^ 

IL As to the meaning of the words, ^^ ifis^ 

liESS OSKBBAIi." 

> 3Bw.i{€^. Xt has been contended > that the words of. 

p. 1550. 

ManhaUt tbo memorandum amount to a cw^tim to be 
free from average unless in the case of a 
general awrage, or the stranding of die ship : 
but,, if eiMer of these events shoiidd happen^ 
tib6 warrant was discharge* This was over*, 
mled, as it mi^^t be eipected it would be>: 



( > A^reiaUy to the above deoisioD^ a efedaijmrf of, 
merchants found a verdict for the defendant in a recent 
cause, of wUch these are the particulars: — Ten hogs- 
heads of sugar were insured *' free of particular average** 
•^*4he sh^ was wrecked.— -Afl the packages were saved> 
ifMi.a verj small quanlily of sugar rematning in eaahw 
rrXha jury consideTed that a partial loss from tbe^n 
fects of sea-water, — ^though in point of fiftct a total loss 
qfa part,r*was a particuUar auerage^-^tox which| ac« 
cording to the warran^^ the underwriters were not 
liable^GuildhalU 16 Jujy, 181& C.P. (.lUditrg v^ 



by Lar4 M^Qsfield ;• — and it is only men-* 
tJQned b^re for the purpose of ^ving an addin 
tJQnal proof, if any were needful, of the ambi-r 
guity in wording the memorandum, and of 
th^ necessity of a revision of it. The wordsi 
** unkss generate' obviously mean, as is the 
practice, — that in all cases the underwriter 
9liall be liable to the paym^t of general 
^yerage, whatever may be the amount 

III. Of the meaning of the words ^^ OR TUH 
9HIP BE STRANDED." These words must be 
^en as they beaf upon the whole of this clause^ 
. Five years after the memorandum was in- 
^oduced, a cause was tried at nisi prius^ before^ Cited 3 Bar. 

■* , Rep. p. 1553. 

Lord Chief Justice Ryder, and a special jury 7 Term Rep. 
of merchants,-*-who considered these words as Manhaii, 
^cmditiony holding that by the sbip^s being 
^tranded, the assured was let in to prove his 
whole partial loss on a cargo of corn. It was 
in, consequence thereof that the insurance com- 
panies struck the words relative to stranding 

©ut of their policies, » • ^U"^""* 

= This opinion of Sir Dudley Ryder was con- 
troverted by Lord Mansfield 3, who held (as » ^ Bur. Hi^p, 

•^ . p. 1550. 

did Mr, Justice BuIIer ^ after him,) that the « 4 rem r^. 
Tnsurer was liable in case of fttrandiog^ ool^ * 
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for the damage arising from such stranding.-. 
This was considered as law till the year 1790, 
— when Lord Kenyon delivered his opinion to 
« Cited 7 Tern the Contrary i . In 1 796, it was determined, , 

Kep.p. 216, -^ . ' 

after solemn argument before the Court of 
* 'LSr*'^' King's Bench 2^ — that in the event of the ship 
MaiibaU,p.834. being Stranded, the assured was let in to claim 
a partial loss on the articles enumerated as 
free of average^ and these articles were by that 
event put in the same condition as any other 
commodity. * Lord Kenyon said, — ^^ if it had 
been intended that the underwriters should 
only be answerable for the damage that arises 
in consequence of the stranding, a Small van-' 
ation of expression would have removed all 
difficulty ; they would have said, * unless for 
losses occasioned by the stranding.' But in the 
body of the policy they have insured against 
all losses from- tlie causes there enumerated,. 

« It may be remarked of those goods, (which are war-» 
ranted free of particular average, unless the ship be 
stranded,) that if they are by the stranding put in the 
same condition as any other goods which do not come 
' within the warranty — then no claim should be made <m 
the insurer for the effects of aiiy other damage than that; 
which he would be liable to on any other goods^^wtich 
in a case of this nature can only be sea-damage ;-»an4 
tiot' tfny damage from the nature of the Miclc« 
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which include stranding; and then follows thid 
memorandum^ the evident meaning of which 
is, ' free from average unless general, or unless 
the ship be stranded}' so that if the ship be 
stranded, the insurers say they will be answer- 
able for an average loss* That appears to me 
to be the true sense and grammatical construe* 
tion of the policy." Mr. Justice Ashilrst said, 
.^— *^ As it is difficult when a ship is stranded 
to determine whether or not the damage to the 
cargo arose from the stranding, or in what de^ 
gree it was imputable to that cause, this me- 
morandum seems to have been introduced to 
avoid that inquiry, and that when the ship has 
]6een stranded, the insurers consent to ascribe 
the loss to that cause. . This conslruction will 
prevent endless litigation/^ ^ . This was the 

• This opinion of Judge Ashurst will remind us of that 
of MoUoy, who wrote one hundred and fifty years ago, 
-^and who in his book called De JureMariimo ei Nu' 
vaHf — speaking on the subject of the perils enumerated 
in the policy, — says, the words are so comprehensive, 
that all those various questions which occasioned much 
debate and controversy among the lawyers of former 
days are now finally settled ! Though we are not well 
acquainted with the lawyers who preceded Molloy, 
nor much with him as a lawyer, yet we may safely af- 
Urm that hewas no projAet. 



opimcfo of atnost siendiblii iaiia l^earned judgef^; 
«— but itr is respeetfutty sttbtnitted, that if thte 
intention of the parties were only to prevent 
iitigEition-^the striking out altogether of the 
-wofdis " or the ship be stranded/' would be 
snore conducive to that end than anly construe* 
4iion that may be put on them. 

Article 5, Of the word " straK^Ded ;" and 
what shall be considered as a stranding with- 
in the meaning of the policy *. 

I For a ship to be stranded within the mean^^ 
tog of the poUcy^ it has been said that> shi 
fidust be cast on shore by the violence of the 
ma^ and wnves, or run aground to avoid a 
« Marfthftii, greater danger i . Some underwriters in Lloyd'i 
contend that to be stranded, a ship must be 

• ■ * 

/ ^ Oii ft bte oeeasktt in GuildhaB, whea the authiif 
was fin tke JHtyr *^ learned l(»d who presides in the 
Cowrt ef King's Bendi asidy— •<< It i» much to be ki» 
penkod: Aftt seiBft iiBdaMaiidiDg cannot be had on this 
fMlqedu' Either diNdish the dauae or detenmne lAat 
•hidi ooastiiiite asfcratiding witibm the meaniag of the 
pdicjr. This aught eiasily be defined^ and when ence 
|w> defined it weald be of litde or no consequence in 
gapfMl» whelher it i^ entf«d fbr ae against either oC the 
parties because its operatioa w;riU be fenenil; 
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ftclually wrecked and leave bar remiins on 1b« 
beach. Thoise who sa^ this^ perhaps afgiie 
ipore from the hardship of the case^ than from 
precisely a wish to give the true mining ol 
the term ;— **tbey imagine that if stranding be 
tu»t limited to this, every touching of tibe ground 
Blight be considered a standing, and a claiM 
he in consequence let in to a partial loss Oil 
the articles enumerated as free of average, rni^ 
tess diis event take place ; — and thus the mo- 
mcnrandum itself will be rendered nearly nu^- 
tory. An ingenious writer *^ on Practical Sea- 
nianshipi" seems to be of the same opinion^ * Dwcy Lever, 

p« i«U» 

tie gives the following ddSnition of the word; 

^* when a ship is nm ashoi^ so l^at she cannot 

be got off, $he is said to be stranded." Th^ 

ordinance of Hambui^ de&ies stranding,—^ 

" got fast upcm a sand ^/* According to Drl {i^^;,^5. 

Johnson, tiiie word ^^ strand ** means, ** the verge 

of tlie sea or of any water ;•* — ^ to strand 

* to drive or foroe upon the shallows."^ From 

%luch it may be inferred— that to ^^ be strand* 

led" means to r&mm upon the strand, for soitie 

specific length of time, not merely *' a touch 

i^nd ^,^ but a resting there. 

The ^eat difficulty as it affects a policy of 
kisiflranGei appears'to be to distingmsh l^etween 
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a common casualty of the voyage,— ^a simple 
stranding or lying on the ground,— and an 
accident which might be fsLtal, or at least very 
injurious, if not timely prevented. 

Four cases have eoiiie before the Court, of 
King's Bench, in which the meaning of tljie 
word has been fully considered— three of these 
were tried at nisi prius, and the fourth had a 
solemn argutnent at bar. 

The first was before Lord Kenypn, in the 

' ^^*"» year 1799 M who held that a vessel was to be 
considered as stranded, (so as to let the as- 
sured in to recover a partial loss, on com,) 
which had run on some wooden piles, four 
feet under water, in Wisbeach river,' about 
nine yards from the shore, — but placed there 
to keep up the banks of the river, and which 
lay on these piles until they were cut away. * 

« Miiniiaii, In 1801 8 a cause was tried, also before 

p. 340. ' . . 

Lord Kenyon, who determined the pomt that 
every resting on the ground could not be con- 
sidered a stranding. Here the ship arrived in 
the Thames, but upon comijug up to the pool, 
which was full of vessels, one brig ran foul of 
her bow and another of her stern, in conse- 
quence of which she was driven aground, and 
continued in that situation for one hour. Lord 
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Kenyon told the jury, that unskilled as he mA 
in nautical affairs, he thought he could safidy: 
pronounce that this was no stranding. The 
jury were of this opinion, and found a verdiet 
for the defendant. 

The third cause to be cited was tried in 
1813, before the present learned Lord Chief 
Justice of the Court of King's Bench i. It was ' ^^c^p. lup. 
an action to recover an average loss on a cargo 
of barley> and the question was,-^^^ whether 
the ship was stranded within the meaning of 
the memorandum ? " 

As the ship was proceeding down, the river 
£rom Limerick, the wind took her ahead and 
she went ashore stern foremost. There she re- 
mained fast for two hours till the tide flowed^ 
when she got off and proceeded on her voyage; 
A witness stated that she must have strained 
a good deal while lying on the ground, but 
when she again floated it was not perceived 
she had sustained any injury. — Lord Ellen- 
borough said, ^^ I am of opinion tliere was here 
a dear stranding within the meaning of the 
memorandum. It is not merely touching the 
gfound that constitutes a stranding. If the ship 
touches and runs, the circumstance is not to 
be re^garded. There she is not in a quiescent 

Q 
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State. But if she is forced ashore, oris driven 
on a bank, and remains for any time upon the 
ground, this is a stranding without reference 
to the degree of damage she thereby sustains. 
To remove all doubt upon the question, this 
clause is introduded. The stranding is a con- 
dition precedent, and when that is fulfilled, 
the warranty against particular average ceases 
to have any operation," 

The last case to be cited, and which has 
» Vide rapn, been before alluded to ', was tried before Lord 

p*224. 

EUenborough at nisi prim in the London Sit- 
tings after Michaelmas term, 1815. The action 
was brought to recover an average loss on a 
cargo of oats on board a ship bound from 
Barnstaple to London. It appeared on the 
trial that the ship struck upoa a^ rock near 
Grimsby, wher§ she remained stationary on 
faer beam-ends for about a minute and a half; 
and than got off into deep water and resumed 
lier voyage. His lordship was of opinion, that 
this was not a stranding within the policy, and 
therefore directed the plaintiff to be non-suited, 
In Hilary term a motion was made to s^ aside 
the non-suit and have. a new trial. The first 
and second cases above quoted were broi:^hl: 
forward by th^ coupscl,-Tron thej/frrf, Lor4 
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Ellenborough remarked,-^^^ I should not take 
the difference, whether the ship was thrown 
upon the piles, mud j or what is in common par- 
lance called the strand, provided it is a stop- 
page of the voyage. It must be Jixed on the 
place where it stops, whether it be upon the 
shore or on any other place. Ttere must be 
a resting, an interruption of the voyaged It 
was then contaided, that in the case before 
(he court there was in point of fact an unequi^ 
vocal resting, no matter for what time~-there 
was an actual stopping, and resting upon the 
bottom for a minute and a half. The ship 
was actually^ arrested in the progress of her 
voyage for that period. If the voyage was 
stopped for any time, no matter how short, it 
was a stranding within ^meaning of the me- 
morandum. Lord Ellenborough said, — '^ the 
evidence at the trial was, that the ship, coming 
put of the harbour of Great Grimsby, struck 
upon a rock and remained there "about a mi- 
nute and a half. You must then come to 
this rule, — that every instantaneous stoppage 
'of the progress of the voyage is a stranding — 
that a stoppage for the minutest portion of 
time is an interruption of the voyage, and con- 
sequently a stranding." The counsel said,; — 
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" I must certainly contend that." " Tlien," 
resumed his lordship, ^^ I say that is not tlie 
meaning of a policy of tliis sort. The true 
meaning of it is, — where there is a settling of 
the ship upon the bottom from which a num- 
ber of injuries may arise, — such as the strain-* 
ing of all the timbers, and so forth, where 
there is a sort of wpeck pro tempore — ^then, 
and then only are the underwriters liable* 
There was never more waste of understanding 
in the discussion of any subject, than in en-^ 
deavouring to find out the meaning of this 
word ^ stranding,' which was rather the con- 
struction of a term of science than a question 
of law ; and I should never have made this 
observation perhaps, did I not feel some de* 
gree of conscious shame in the part I myself 
have taken in the discussion, when actively en^ 
g^ed in the profession. There must be a 
wreck of the ship/>ro tempore to bring it withio 
the memorandum," 

A great deal has been said in Lloyd's about 
the necessity of extra-assistance being rendered 
to the ship ; — of part of her cargo being taken 
out ;^ — ^and in fact, that if she were got off the 
ground without any other assistance than that 
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of her own crew, there would be no stranding 
within the meaning of the policy. I am glad 
that I have it in my power before closing this 
subject^ to say that all these are mere specula- 
tive points. This last decision will, it is to be 
hoped, if the clause be suffered to remain^ put 
the matter finally to rest. 



As Magens' work on insurance is scarce^ 
and is not generally known to men of business 
of the present day, and as he was a merchant 
of great knowledge and experience in insurance 
and shipping affairs ; — ^perhaps I cannot bring 
this essay more usefully to a close than by 
quoting what he says in the last pages of his 

9 

^aborate work. 

He strongly recommends to merchants ^ to > 8M»f.p.4d'r. 
proceed on his plan ; — (that of stating general 
and particular Average cases,) and he remarks, 
— " by the diversity of cases, as well as of the 
intricacies and diifficulties resulting therefrom, 
which time might present to their view, they 
would find that a great deal more remains un- 
observed than has been touched on already ; 
aiul that the longer we apply ourselves to the 
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practice of itaaking observations/ the more we 
shall be convinced that we knew but little be- 
fore. 

^^ If we look back tb the suits at law which 
have been carried on for many years past* 
about these affairs, and could at the same time 
be let into a true detail of their merits, we 
should find that most of them have arisen from 
our not having given ourselves the trouble to 
explain oor own meaning, and the accustom* 
ary methods of such dealings. — ^And we are 
thoroughly persuaded, that the lawyers of mo&t 
eminence will allow, that suph matters as are 
contained in the fbi^going cases, may be much 
better decided by experienced mercbi^stts and 
good accountants, than by persons however 
learned they may be, who have studied Ae law 



« Vide sup. Onlv."* 
p. 14. ^ 



• This was in 1755* 
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tAUT I. CHAP. I. SECf . I. ARTICLE 3. 

[a] iPageSS.) 

To show the absurdity of the principle of 
making the claniage done to a ship by pur- 
posely riiiining her ashore in a storm, a sub- 
ject of general contribution, — the following 
case has been put >— Suppose a ship to have a 
valuable cargo on board which is greatly dama* 
ged by the act of running the ship ashore ; — 
then, as this damage is, as well as the damage 
done to the ship, the consequence of endea- 
vouring to preserve the whole, it is asked,— 
^* will the owner of the ship contipibute towards 
making it good ? " The reply necessarily is, — 
V if the ciaim were a valid oiie there is no 
doubt that he must. In such an event the 
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claim could be very easily adjusted; — the 

statement would indeed be similar to that 

» Vide «up. mentioned in a preceding note \ of " an uni- 

p* 18* 

• 3 itob. Jdm. versal jactus *." The claim would stand as 

Rep. p. 260. •' 

follows : — 



Let the ship-owner be a. ^ 

the merchant b. 

a third person to adjust and settle the claim c. 

Let the value of the ship on her arrival be • sSSOO. 
>-— the value g£ the freigki be ... . ^1060. 
— the value of the cargo, on arrival, be . ^lOOO. 

* • - • . * ■^— — ^— 

Let the neat amount of the repairs of the ship, 
in consequence of running her aground, be . jf 500. 

— - ^amount of the damage done to the 
cargo • sSSOOO. 

The loss is £9500. 



Th^n the apportionment will be as fol- 
lows :— ^ 

The ship, valued in her de- 
teriorated state • £500. 

Add the amount of damage , 

to be made good by the 
general average • . 500 

1000^ 
The fFeight(after deduct- ^ W^ £158S : 6 : 8. 
ing the wages) • . lOOo) 
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Amount brought forward d^l583 : 6 : 8. 
The cargOy valued in 

its deteriorated 

state • . • . 1000 
Add the amount of 

damage to be 

made good by 

general average • 9000 

^^10,000. pays 7916 : 13 : 4. 

Amount to contribute ^12,000. pays j^500 : 0:0. 

c would then receive of a .... ^1583 : 6 : 8. 

andof^ . . . . 7916 : 13 : 4. 



^£9500 : : 9. 



And c would pay to a . 
And to b • 



500. 
9000. 



£9B00. 
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11. 



._ -,.?r -— 



PART i. CHAP. I. SECt. 3. AUTICtiB t. 

{Page 106.) 

TtiE following calculfttionsi are mtended to 
show that a l^artial I/)S3 QQ> British manufac-^ 
tures may be adjusted, without having recourse 
to the erroneous method of apportionment^ 
called ^^ a Salvage loss." 

Let all the diaa be the same as in page 99* 

• FIRST EXAMPLE. 

On a Simng Market i 

Certificate, that if the Goods had arrived 
sound they would have sold at an advawx of 
S2-I- per centk on the cost. 

• N.B. This, and the following examples^ wiDierve 
ad a key to those adjustments in the Essay wbere these 
dakL are assumed. 
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Amount of invoice, witbt^^ premium, &c« • 4^500 

^^ '■'■'* * ■ • ' » 

Deduct charges on invoice, and thepmo. (say) S6 

Neat cost of goods • • 450 
Advance (per certificate) 22f percent. . • 100 

550 
Add charges, &c, as above, 50 

Gross produce of damaged goods -f , ^^^ 

if they had arrived sound y • *. •• .. 

Gross produce of damaged goods . • • ( a ) SCO 

Difierence betFeen .the prorforma\ . , 
sales of the sound goods, and the I 
sales of the damaged goods— r * * * ^^' 
one-half, (or 50 per cent, on the . 
invoice, t. e. j^50.) . , (b)^ 



» . W li • J'/ 



Praqf. 
To amount of inyoice, pn^jdijp^^&c. ,,^. , , . . 500 
To •• dp. .. freight, duties, &c« ..... 100 

Dr. £600. 

By received gross produce of sale (a][ .^SOO 
By /do. . of the underwiriters (b) *is6 
By loss of<ihalf the freight, duties, &c. 
by depreciation in value .... 50 

€r. ^600. 



' Amount of inYoioe, covered with premium, fcc. . , 4^500 
■ Add freight, duUeSy^. ........ lOO 



/■ - 



▲ String Mtrket 4^600. 
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SECOND EXAMPLE. 

On a Losing Market. 

,* Certificate, that if the goods had arrived 
sound (J^e markets being overstocked,) they 
would have sold at a depreciation of S5^per 
cent, on the cost* 

\^AOunt of inyoice, premium, &c ^500^ 

Deduct. charges on invoice, and the pmo. (say) 50 

Neat cost of goods • 450 
Depreciation (per certificate) 3S^ per cent • . 150 

300 
Add charges, &c. as ahove 50 

Gross produce if arrived souhd • • • « « ' • ^ 350^ 
Gross produce of damaged goods • : « (a) 175 

Diiference, (or 50 per cent, on the invoice, &c. > 

^ I.e.rf250) . . (B). ^ ^^"^^^ 



• • • • • 



To amount of invoice, premium, &c. • * • • 50 
To • do. . • freight, duties, &c • 100 

Over. Dr. jg600 



^s 



> Amount of invoice, covered with premium, &c« . • • £iQO 
Add freight, dutiei, &c « 100 

600 
Loss, 50 per cent, on the invoice, &c. • . • 250 

ALotiogMtiketof50per6eDt . • • • ^350 
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By receiyed gross produce of sale . . (a) . . 175 

By .. do. • . of the underwriters . • (b) . • 250 

By loss of half the freight, duties, Ac 50 

By balance, which is loss of markets on the 

. one-half of the value arrived 125 

Cr. j^eoo 



THIRD EXAMPLE. 

On a Gaining Market. 

Case 1 . On the preceding datum of 50 per 
cent profit. 

Certificate, that if the goods had arrived 
sound tbey would have sold at an advance of 
77ip^ cent, on the cost. 

Amount of invoice, and the pmo. . . . . . ^500 

DeducUcharge&> &c 50 

Neat cost of goods ; 45D 
Advance (per. certificate) 77^ par cent. . . 350 

800 
Add charges, &c. . 50 

Gross produce if arrived sound * . • . , > 850 
Gross produce of damaged goods ... (a) 425 

Difierence, (or 50 per cent t. «. ag250) . (b) jg*425 



* Amount of invoice, covered with premium^&c. . . ^^500 
Add freight, duties, &c . , ^ . , , 100 

• • • . 

Profit, 50 per cent on the invoice . ... 250 
.AOahi4ngM«?W.of50perceiit . . . ^850. 



N 
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Prwff. 
To amount of ihYoice, premium^ &c. • • • • ^^500 
To . . do. , freight, duties, &c. • ; ; • '\' 100 
^0 balance, vbich i^ tbeprbfit on the 

one-half value arrived •••.••• 125 

Dr. ^725. 

By recdved gross produce of sale • (a) ^425 
By received of the underwriters • (b) 250 
By IcHss of I^lftl^ freight an^ duties » 50 

Cr, «^25 
N.B. Lei ike foregoing ihree examples 'h' compared 

Case 2. Qha Gaining Market. 
Let the profit be increased to 126 per cent, 

Certificate, that if tJife g^dd^'h&d arrived 
sound they would have sold at an advance qf 
\55\ pet cent, on the cost 

Vr€i&tcostofg€Mddi$jlui|iefo^ • • • '^ * ^4f5Q 
Advance (per certificate) 155^ per cent. . . 700 

1150 
Add the charges OB invoice ., . t • • • ^ 

^ ' I 1200 
Gross produce of damaged goods . • (a) • 6Q0 

Difference, (or 50 per cent, on invo. le.£25Q.) (b) gggOO. 



' "< <■ 



• Amount of invrace, premium, &c. . , - •- ^^^ 

Add freight, duties, &c J^ 

Proat 1«0 per cent Wi the invoice ^^ 

AOaiiU«^Mkk«'6f ISO per cent. . . .^1«00. 
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Proof. 
To amount of invoice, premium, &c. • , • 4^500 
f . • • do. . • offreight, duties, &c. ... 100 
To balance, which is the profit on the 
one-halfvalue arrived • . . • ^ • . • SQQ 

Dr. 4^900. 

m 

t 

By received gross produce of sale (a) ^600 
By received of the underwriters ( b ) 250 
Py loss of half the freight and duties . 50 

Cr. jgSOO. 
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III. 



PART II. ARTICLE I. (Page 162.) 

As the heads of the bill intended to have been 
brought into parliament on the subject of in- 
surance are not generally known, an abstract 
may be gratifying to the curiosity of the reader. 
The resolutions of the Committee appointed 
to prepare the bill, appear at length in the 
Journals of the House of Commons, vol. xxv. 
p. 597. 

" Jiwis, 24^ Die Martii, 1747:' 

The^rst resolution of the Committee is to 
the following purport: — ^That in all insurances 
upon goods ov freight, when the interest of the 
assured is by the policy valued at a sum cer«- 
tain, oris valued at the sum insured, or no 
particular value is set thereon; the assured 
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sbaU in case of loss or damage, total or partial, 
recover only according to the true and real 
value of the goods insured at the place where 
the same were shipped ; or the nt^X freight 
which would be due if the ship had arrived 
safe, together with the premium of insurance. 
It niras not intended however that this should 
extend to prevent the fixing of a particulifr 
value in the policy upon the weight, measure, 
or tale ; or upon each cask, bale, or package; 
provided that each sort of goods so valued be 
specified ; — ^and in case of loss or damage, 
total or partia), the assured shall recover ac- 
cording to the value fixed in the policy, for 
the goods he has lost or which have been da- 
maged. 

The second resolution relates to the valuation 
of ships ;'-:^vi which the assured is to recover 
the real value, with the premium of insurance, 
in case of loss. 

The third resolution states how seamen's 
^-ages shall be recovered in case of loss. At 
that time wages were an insurable interest. 

]3y the fourth resolution, in case of barratry, 
the assured shall not recover, unless it appear 
that the master or mariners ran away with the 
ship or goods. 

R 
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Thejifth resolution regulates the manner 
of insuring and recovering as to the atcmntoi 
the person insured. 

The sixth is in substance as follows : — AU 
representations or warranties of any feet or 
circumstances relative to tjie voyage or the 
interest insured, which may materially affect 
the terms of the insurance, shall be inserted 
in the policy before it is signed. But this is 
pot to prevent any proof at a future time pf 
misrepresentation or concealment. All in^ 
surances which have no such information, &c. 
inserted in the policy, shall' be deemed £^s if 
no representation or warranty had ever beeq 
^ven or made. 

The seventh resolutipn provides for a return 
of premium in case of short interest or over 
insurance, — and it states, — that in all cases 
where the insurance shall be adjudged void 
by reason of fraud or deceit no return shall \}e 
made. 

The eighth resolution is on the subject of 
actions in courts of law. 

The ninth is left incomplete — it states: 
^5— 'that " all insurances on interest or no in- 
terest, or without benefit of salvage, shall 
be . 



APPENDIX.^ 243 

The tenth provides that no abandonment 
shall be allowed in case of damage or partial 

loss.* 

* Itflhouldbenoticedy that the heads of this bill were 
brought forward in the Comnuttee a very short time 
(about two years) before the monorandum of warranty 
appeared at the foot of the policies S — and I imagine ' Vide sapn, 
nbottt the time tha^ a rmfjon of the policy was under 
consideration. 



R 2 
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IV. 



As it mny be gratifying to curiosity, and per- 
haps useful to the judicious inquirer, to know 
the sources from which our m^time and in^ 
surance customs and laws are derived, I 
subjoin a list of the foreign laws, and of 
the foreign and EnglLih writers on these sub- 
jects. 



• !• MARITIME LAWS. 

Under this head I have inserted only those 
collections of Sea Laws, or Usages, which are 
looked up to as authority, and which have at 
one time or another been adopted in different 
parts of Europe* 
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THE LAWS OP RHODES ON JETTISON* 

It is considered that these Laws, (or as 
they are said to be, ^^ customs or usages of 
the seal,") w&re promulgated about nzne'^^^^^; 
hundred years before the birth of Christ, ^^''^'**'^-'p-^- 
in the time of Jehosaphat king of Judah^ 
by the Rhodians^ then a great maritime 
power*. They were adopted by Justinian ^'^•"' * 
into his Digest, and form Title 2 of the ^b. i. c lo. 
xivth BooL* 



THE AMALFITAN CODE^ 

This code, called the '^ tabula amal- 
PITANA," is said to have been compiled 
towards the end of the eleventh century, by 

• The Digest of Justinian, called << the Pandscts.** 
<< Pisa, though long posterior t6 BdlogAa, was the se- 
cond sdiooi of law in Italy. Some ascribe this early 
eminence to her possession of the Pandects; but this 
^odJebrated MS. was so hoarded both here and at 
Flotence, dil^t instead of restoring the Roman law 
ft remttned useless and lost to study, till Politian was 
Idlow^ by Lorenzo^ the Magnificent, to collate it 
with the Pandects Jfstpublidied at Venice. Politiaii's 
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■ Schomberg 
oil theUtwmf 
Rhodet, 
Vide Park, 
preCudr. 



« Vide Emeri- 
goD, pre! ▼• 
vbo cites Mor^ 
iiac, tur la ltd 
i%. & ad Leg, 
Rkod. deja£tUf . 
fc Qibaliniu, 
lib. 4. e. ii. 
mrt. 3. n. 9. 



I. 

the people of Amalfi i ; an cmcieDt commer- 
cial city in Italy, on the west coast of the 
gulf of Salerao. 

Abraham WESTERVEEif, in his ad- 
dress to the reader in Roccus de NofoibuSj 
Sfc. (Ed. 1 708) enumerates the various ma*- 
ritime laws and the writers on public and 
private law, but he does riot notice this 
code ; nor have I found that Roccus him- 
self quotes it, though his " notabilia" 
contains quotations from very many pre-^ 
ceding laws and treatises ; and though he 
himself practised as a civilian at Naples. 
Emerigon also, who in his preface gives 
a short history of maritime law, is silent 
on this subject, as are other authors. The 
Ctmsotato del Mare seems generally to have 
been considered as ranking next in import- 
istnce to the laws of Rhodes, — ^though Eme- 
rigon mentions the laws of Marseilles as 
next in point of time to them*. However 
this may be, it would seem that the whole 

collntedco^ of tfiat edition efc^[»edthe sadc of the 
Media library in 14M» and after a long tnin of tra- 
vels and adventiumit at last re*appeared at HoDenee 
in Vj^r See f'oasTTR'il ibmorif dalie^Mtjnato, 
Art$ a^LHim in Uahf^ p. 18. 
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(civilised world is greatly indebted to the 
people of Amalfi on two accounts : — ^it is 
said that a native of Amalfi, (Flavio de 
Ojoia) in the year 1 302 discovered the 
Mariners' Compass i ; (or, what is more ' ^ Anderson 

, on Commeroe, 

probable, was the means of introducing . the (^to ed.) p.265« 

»se of it into Europe ;) and that a^ter the 

Roman law had remained in oblivion six 

centuries, a copy of the Pandects was found 

in that place ^.* Blackstone says, that a«Andenon 

copy of the Digests was found at Amalfi, 

about the year 11 30 ^. * i Black. Com. 

•^ (8vocd.)p.81, 



ti, CONSOLATO DEL MARE *i « Vide sup. 

p. 10. note. 

THE LAWS OF OLEEON. 

These laws, called " ks Jugemens au 
Rdlesd'Oleron" were compiled in the island 

* tradition uays that this famous code was dkco'* 
Veiled in a barrel at Amalfi — and Hume, who believes 
the storjy ascribes to this discovery, the revival <^ 
the Roman law. But it is far more probable that the 
.Fiflaiis^ brought it from Constantinople while their s vide nip. 
eommerce flourished in the Levant, and it is certain P* ^^> °* 
that before they.took Ajnalfi Irnerius had been teach- ^ 

' Fonyth's 
ing the Ptodects at Bologna '• lUm, p. 5u 
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> Sfclden de 
Dnm, mmfm 
lib. ii. c 24. 
W Blacfcst. 
Ctm. c SS. 
|k4S3.(8vo 
«dit.) 
* Cleirac Let 

^ la meff p. 2. 



s Vide Boucher, 
p. 133. 



4 1 Anderion, 
p. 179; & 
Vide Boucher, 
p. 133. 



of that name, — (in the bay of Aqnitaine) by 
Richard L who promulgated them in ^ his 
quality of king of England >. But CleiRAC 
gives the credit of them to the Duchess of 
Guienne, the mother of Richard^. The 
French are anxious that it should be thoij^ht 
these laws originated with them. This how- 
ever would seem to be of little consequence 
if they be, as it is asserted tiiey are, nothing 
more than a collection of decisions founded 
on the Comolato del Mare^ and accommo- 
dated to the place and time^.* 

GoDOLPHiN, in his " View of the Ad- 
miralty Jurisdiction" (London, 1685) has 
printed these laws under 47 heads or chap- 
ters. Some say they were promulgated 
about the end of the twelfth century (1 1 94) ; 
but Camden thinks it was many years later 
(1266) before they were generally known *. 

These laws are said to have been first 
printed in England in a little book called 
" the Rutter of the Sea," translated by Wil- 
liam Copland, (ISmo. no date). 



s 1 Magcvsy 

p. 1. 



• Miageiui seems to lliiiik thiu the Consolato d^l 
Mare itself was merely a treatise on the sea laws of 
Oteron— aod that C«a Regis wrot9 the Qmsohtp 
delMare^ 
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THE LAWS OP WISBUY. 

The town of Wisbuy, which gives the 
name to these laws, wa3 situated on the 
island of Gothland. The time when this 
code was compiled is disputed; it is sup- 
posed however to have been about the thir*- 
teenth century ; though the northern writers 
pretend that they are more ancient than the 
laws of pieron, and even than the Conso- 
latodel Mare itself >. M. Boucher how- ^ EmcrigOT* 

pref. xu who 

ever says •, that " these laws are merely cites Kuricke 

tur 2a fufyfffwf 

modifications of the judgments of Oleron/' ^ drou uta^ 
which (as mentioned above) he continues, Lubeck du 
'^ are only a collection of decisions founded « Boachn^, 
on Xh^' Consulate ^'^'*'- 



sso 
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pref. xii. 
« Manhail, 
p. 20. 

Beneck^ Syt- 
iem, &c. p, 10. 



3 £aierigoi], 
ut gup. 



II. THE LAWS OR OADINAKCES W 
FOREIGN STATES. 

Barcelona.— A.D. 1484.— This is the date 
according to Emerigon * ; but Mal'shall fixes 
it about the year 1435 ^. This ordinance is 
perhaps the first that mentions the subject 
of Insurance, notwithstanding what Emeri-" 
gon says in his remarks on the ordinance of 
Wisbuy3. 

Florence. — 1523.* 



Brussels. — 1 55 1 . The Ordinances or tle-« 

gulations {Rhglemens) of this date are called 

* Ewer. p. xiK. by Emerigon * " Loix Carolines" firom their 

being promulgated by Charles V. 

* A scientific trareller (before quoted,) to whom 
the literary world is greatly indebted for ^^Remarhs 
during an Excursion in Ikibf" — says of Florence, — 
'' you discover here on the sur&ce of things how 
greatly commerce has degenerated in a dountry which 
gave it birth, language and laws. The counting- 
houses are in gaieral dhrty, dark, mean vaults,-— the 
ledgers stitched rather than beundy and covered with 
5 Forsyth's packing paper^*' 

ftem, p. 81. 



/&m.— 156S- 1565. (Promulgated by Phi- 
lip II.) These ordinances are, with a few 
additions, the same as the preceding. 

Antwerp. — 1 593. This ordinance is men* 
tioned by Cleirac as an ordinance of Phi- 
lip II. "/ww/r les Assurances de la Bmrse 
d'Anvers.'' — I am inclined, with Magens, 
to think the date should be 1563, and that 
it is the same ordinance as that mentioned 
above. It was on these ordinances that 
Adrian Verwer wrote his annotations ^. ' vide infhi, 

p. 355. 

The Hanse Towns. — 1597. Made by a ge- 
neral assembly of deputies from the Hanse 
Towns and the free and maritime towns of 
the Empire, which met at Lubeck for that 
purpose. A French translation is in the ' 
collection made by Cleirac *. This is the • Emengon, ut 

sup. 

ordinance referred to by Mr. Justice Ab- 
bott, in his most useful treatise, as^'Me 
Hanseatie Ordinance ^." Beneck6, a writer * 4bbott, pref. 
on Insurance, (at Hamburgh,) quotes the 
Ordinante' of Lubeck, Hamburgh and Bre * 
men, of 159 1 . But it is probable that he 
means this. 
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Idem.--^16l4s>. In this year/ ille consuls add 
jdepudes of the same towns met agahi at 
Lubecky and nmde some regulations in ex^ 
planation of the preceding. This ordinance 
was translated into Getmah and Latin by 
Kuricke accompanied by an excellent cOm- 
1 Emerigoo, mentary^. 

utsap. 

AtoSTEEDAM.— 1598. 1673. 1744. 1756* 
1776. 

MiDDLEBURGH.— 1600. 1685. 1719. 1726* 

t Beneckfc, nt HAMBURGH*— 1603 «. 1731. 
•upi 

Genoa.— 1610* 

«We«tervecn,in VENICE. 1626^. 

itoccas deSav* 

RotTERDAM.— 1635. 1721. 1726. 
Lu&ECK. — 1657* 

Fran€E.-*-'^ LOrdmn&nce de Lom$ XU^^ 
touckant la Marine^ dormk h Fontainbieau 
dii mm d'Aoity 1 68 1 •" 
This celebrated ordinance is Mid by a 
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learned writer, whose judgment and expe^ 
rience in these matters cannot be called in 
question, to be ^^ the best and most com- 
plete system of positive law for the regula- 
tion of insurance, that has yet appeared in 
any country." It is observed, however, 
<^ that many of the regulations contained 
in it. were dictated by national interest and 
are contrary to the general law upoathe 
subject *," 



s Bfanduilf pi«l. 
diie. ]!. 91; 



Copenhagen.-^ 1 683. 1 746. 



DANTZic.-r-l696«. 



• Westenreen 

ut Slip. 



KONIGSBUEG. — 1 730, 1766. 



BlLBOA,-^l737. 



Stockholm.— r 1 750. 
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fiYKK£RSHO£K, Coraelius Von. Ad L. 

ABlfiSiS IX. D. de Lege Rhodia de Jacta ; 

'viderapn, — & Quaestionuoi Juris PHvati ^9 in Opera 

^ ' omnia — torn. ii. Lugd. Bat. 1767. 

QoHAT, Les Loix Civiles, dans leur ordre 

. naturel, &c, * 

Translated by W, Strahan, LL.D. 17d7. 

BoRNiER. Conferences des Ordonnances de 

Louis XIV., &c. Paris, 1729. 

Scriptores de Jure Nautico et Maritime ; 

(StypmannuSy Kuricke, et Loccmius^ cum 

proeflEttione Heineccii. 

Hal. Magd. 1740. 

Valin, Nouveau Cominentaire sur TOrdon- 

• Vide supra, nance de la Marine du mois d'Ao{lt, 1681 ^. 

P.11. fcp.858, . »-■«,„ _^ 

' La Itochelle, 1760. 

BuBLAMAQUi, Principes du Droit Naturel 
et Politique. Gmeva, 1 764^ 

Po;THiER% Traits du Contrat de Louage. 
Trait^ des Contrats d*Assurance. Oewores 
de Pothier. d Paris, 1781. 

• The learned and.accoipplished Sir WSliam Jone8» 

whom Dr. Johnson designates as ** the most enUghten- 

ed of the sons of men,**— says of this excellent writer^ 

9 Sir w. JoiMi> (^M. PoiUer,) in his Essay on the Law of BaiImeQts^ 

p. 615. 4to.* * — *^^ At the time when this author ( Le Brun } ynof^^ ^e 



EkEltlGOJf, Trait6 des Assurances et des 
CoiitrAts i la Grosse ^. ^ Marseille^ 1783. * videsupm, 

p. 12, 

BfijfECfiE (Sjatema Beg atc&feuranj; <!^i^.) 

Or, a System of Insurance and Bottomry, 
— ^according to the Laws and Usages of 
Hatoburgh, and the principal Mercantile 
Nations in Europe. Hamburgh. 1805, 

learned M. Pothier Was Composing some of his ad-^ 
nurable ireoHses on all the different species of express^ 
or implied contracts ; — and here t seize with pleasuire 
ait opportunity of recommending those treatises to the 
English lawyer, exhorting him -to read them again and 
again ; for if his great master, Littleton, has given 
him,, as it must be presumed, a taste for luminous me- 
thod, apposite examples, and a clear manly style in 
which nothing is redundant, nothing deficient, he will 
surelybe.delightedwith works in which all those advan- . 
Tantages are combined, and the greatest portion of 
which is Jaw at Westminster as well as at Orleans : for 
fny own part I am so charmed with them, that, if m^^ 
nndissembled fondness for the study of jurisprudence 
were never to produce any greater benefit td the pub- 
IfCy liian barely the introduction of Pothier to the ac- 
quaintance of my countrymeh, I should think that I 
had in some measure discharged the debt, whicYi every 
maUf adcording to Lord Coke, ottfes to his profession." 
^-M. Pothier died in 1772, To the mercantile reader 
pei4iaps an apology may be. necessary for giving th[s 
extract:— to lawyers, if any should condescend to 
petose this^ Essay, no ^poiogy will be necessary^ * 

S 
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» ... 

fiouoHEB, P. B. Consulat de la Mer, ott 
Pandectes du DrcHt Commercial et Mari- 
time, a Paris^ 1 80&* 



IV. ENGLISH TREATISES, &c. 

« 

Well WOOD, an Abridgment of all Sea Laws, 
&c. 4to. 161 S. 

Malyne, Consuetudo vel Lex: Mercatoria,. 
&c. folio, 16S3. 

This book contams the laws of Oleron, Wisbdj', 
and the Hanse-towns. 

Selden, Mare Clausum, sen He Dominio 
Maris* folio, 1635< 

1 Vide Bntler*t The best translation of this book is by << J. HJ* 

MoLLOY, De Jure Maritimo et Navalu 

1676. 

This work has gone through a great number of 

editions ^—though l^r William Scott has observed, 

t 3 Rob. Adnu that Molloy « is of himself of little authority H" 

^' *** * His references, however, are very numerous, and 

those to books of great esteem among civilians and 
lawyers* 

Magens, Essay on Insurance, &c. 4to. 1 765^ 
Beam'Es, Lex Mercatoria rediviva. fol 17i8. 
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Kaimes, Principles of Equity. fol. 1767- 
t^ARKER, Laws of Shipping and Insurances. 

4to. 1775. 
Weskett, a complete Digest of the Theory, 
Law, and Practice of Insurance, &c. 

folio. 1781. 

Schomb£rg, Treatise of the Maritime Law 

of Rhodes, &c. 8vo. 1785. 

Millar, Elements of the Law relating to 

Insurances, &c. 8vo. 1787. 

Park, (notir Mr. Justice Park) System of 

the Law of Marine Insurance39 &c* 

8vo. 1787. 
Burn, Practical Treatise or Compendium of 
the Law of Marine Insurances. 

12mo. 1801. 
Marshall, Treatise on the Law of Insurance. 

8vo. 1802. 

Abbott, (now Mr. Justice Abbott) Treatise 

of the Law relative to Merchant Ships and 

Seamen. 8vo. 1802. 

Evans, Essays oh the Law of Insurance, &c. 

8vo. 1802. 

Strickland, Essay on Particular Average. 

No date, about 1802.) 8vo. 

Annesley, Compendium of the Law of 

Marine Insurances. . 8vo. IStOS. 
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ERRATA. 

pA$e 143, Kote^ltDe 3 from bottom—- Ibr '< t>a1e''->-re^d— ^pacfageF..^ 
174, Mugima note &— for " 169"— read^l60. 
IBlyline 5 from bottom— ^ie/e (,) and (&c.}— insert— ^ 

should be shipped. 
236, 1'me 3 from bottom—few << 50"— qread—dOO.. 
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TO THE 

PRINCIPAL MATTERS. 



« • 



A, 

ADJUSTMENT,— Of General Average .. p,65 
Difficulty of adapting it to a Policy of In- 

suranoe •• •• •• •• .. •• ibm 

Not necessary nor correct to state the 

amount per cent. • . • • • • • . ib» 
This was formerly the custom • . • . 66 
^ Instance of an erroneous settlement made 

in consequence of this. ( Neie^ • • . t^* 
Of Particular Average \. • • • • 73 
Difficulty in ascertaining the principles of 74 
Various modes of adjusting, viz ;— ^ 

1^-^As a Salvage L9SS « 99 

2<— On merely the Difference between 

sound and damaged sales • • • . 107 
3.— By comparison between Neai Proceeds 
■' of sound and damaged sales •• «, m 
4^.«->By comparison between Gross Pro^ 

ceedsofdiuo ,. .. ,. .. «. 1^ 
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Of Partial Loss on Ships. 
The correctness of the adjustment must 
depend on the skill and judgment of 
the person who undertakes it • • 157 

No rules can be ^iven lor it ib, 

(See Partkular Average,) 
ADMIRALTY, Court of,— Case of the Grati- 

tudine cited. (Note) 18 

Custom of th/e Hegi&trar «q4 Mercbfitnls 

in cases of general average ». •. ^4 
AMSTERDAM, Practice of,— with respeet to 

Salvage Loss {Note) 82 

Ordinance of, — recognises the principle of 
adjusting particular average on the 
Qtqss Proceeds . . . / . ; ; ." . . '^ 
Ordinance of^-*with respept io fmgfat of 

^oods damaged .. ^^ •• •• 131 
ASSUJlED»-r^ha9 no longer power to recedB 

when the risk has cofsun^iavced • • 18^ 
AVERAGE, three luads ^,— G«Q«r^, Partipuf^r 

ajCkdPettj^. •• ..^ ;*. •* •» \ 
Meaning of this t^rm whea i^iijpM^d to 

Maritime Commerce ..« •* •• ih* 
Crei^er^ nieai^g of th^ tenp f • '• • • « % 
Its Etymology i^iid Derxvi^iap (^Tc^'t) ib. 

Definition^f the three klad» of ^^ •« 3 
JVies^ng (^1;^ term at Lloyd's «. «« 4 
Its true me^ng •« •• %. •* •• ^\ 
Custom ^iih req^t Io it^ ^ N4snf ai»pi£|>( 

elate. •« •• f^^^ »• ■■• ^••' •• tv* 

Not i^pUcable to a policy of insurance jn 

the first instance «• •« t^ •• \h 



iNDk^. £63 

The -word " Aven^" does not odcur in 

the body of the policy • . ' • . . . 4 

Use of the term in the courts of law in* 

tliis country • . • . • • • • ; • it^ 
Bee art. Genefa^-^Par/tctt/ar-— aiKd 
Peiiy Jverage, also Memorandum* 

B. 

BO ATS9— -must be cut away from the ring-bolts^ 
or from the quarters — to constitute 
claim to Genera/ .^erc^tf •• 16, 17 
Wadied overbp^d — to be considered as 

Partial Ims 151 

- Except they be oirer the stem • « .4 i^ 
According to the laws of Rhodes not part 

of the ship •• •• , 152 

BOND, — Average Bond of no use unless the 

names of arbitrators are inserted 50 
BBEAEAGE,— things liable to, when a subject 

ofaverage .« ., »• •« ,» 200 

C APTURE,«-p]uiider in eonsefiienoe of| a sa|b^ 

yscX oi Pairttdl Lm9 153 

In case of capture and recapture^i^ return 

of premium stq^ulated is to be made 179 

But query? (N^ie) • ib* 

CARSOy-'-'to contribute to geoeral average «;. 4S 

Custom of foreigi^ countries • • 4 • • • 45 
Value of> for apfk>rti6nment in the general 
aTciragf^ •• •• •« «« •« 44ta51 



• 
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CHARGES, — (extra) arising from sale. of dn^^ 

' ^ > magedgoodfl ... .. 134 

,^ . * ^wo modes of apportioning these charges 136 

That formerly jn use ,. I*. 

"* ' The present inode.. l^ 

. C^g^ of recoyery i\k case af loss, if 

meant to be insured^ ovigbt, (on an 

open policy,) to be so declared • . 1?4 

Charges of recoyery,-»what are {Note) i(. 

Whether the extra charges can be added 

|o make the claim amount to an 

average? 211 

Custom of Hamburgh on this subject • • 212! 
COLONIAL PRODUCE,— Custom with re- 

spect to valuation of . . . . 166, 169 
CONSOLATO DEL MARE.— A collection of 

the usages of the sea .. •• •• 10 
Diffisrent editions and translations of it 

(Note) it. 

CONTRIBUTORY INTEREST,— to General 

Average •. •• 64 

Value in the policy has no concern with 

the value to contribute ih. 

Value of ship and cargo to contribute • • iK 
"Cargo, Ship aqd Freight to besjript of all 

the charges attaching to them . . 64 
(See (?«ii6r4i/ <^v«rd^e.) 
CONVOY, — ^return of premium to be made if 

• ship depart with convoy VIS 

Penalty for master sailing without convoy 

{Note) 177 

Penalty for separating from • . . • « • U^ 
(laseofAmerican ships leaving the convoy ffi 
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COPENHAGEN,— Policies of,— iiwert « loss or 

damage" instead of << averi^" • • • 201 

COPPER-SHEATHING,— deductionfromcost 

-^oostom of Bor^baux,^ &c. (IVa/e) ISB 

JSJORN^ r- what this word coinprdiends •• •. 201 

COURTS OF LAW— recogmse only two kinds 

of losses^ /o/o/ and average •• •• Q 

■ r 

J), 

PAMAGE.— On &iip. 

i : Of damage done by purposdy running 

ashore to avoid a total loss .. •• 29 

when chased by an enemy S5 

f ,1 when defending her against 

an enemy • . ...... • . - 36, 154 

when forced on shore •• 148 
by collision • . •• ••' '•• tA, 



{See-General Average*) 
PECK;^No contr&ution can- be deoianded for 
' .goods which lie on the deck . . • • 13 

PJSCOUNT,— useless to deduct it from sound 
and damaged sales in adjusting apor- 
iicuiar avenge {Note) .. •• ••• 128 
POCUMENTS— required in Amsterdam for re- 
gulating a loss {^o/») .. «• «« 134 
POUBLE INSURANCE,— what is .. •. 186 

( See Reiurn of Premium. ) . 
PUTIES, loss of,— on damaged goods ought to 
. . bemadegoodtothemerdiantby the 

fi^enuci .t •f tf •• V- f 1^1 
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SMB ARG0,-4a erne o^ the wogw, ice. &11 on 

theewaer ., •• •• •• «• 38 

EzvRA CKAitai»>-»8ee Charges 

FLORENCE^-- first instance of what is called 
the '< 3f(mioran(f»m^' i^peared there 
inlJSOr ^. .. .. *. .^ ». 1S9 

FOREIGN. WRITERS on In8urfBiGe,«-a.8elec. 
|i<m from their wor]u re^eimnended 
{2«K«) .. •• .. .. .. .-• 11 

Hi » ORDivANC£S-<HBee appendix IV. also 

filEE of Average — see Memotandmi^ - - 
FREIGHT,— of goods sold to pay expenses in a 
' foroign port must be made good to 

theoin&er*. •* • 21 

Freight to contribute its proportion to die 

charges of sahrage •* •* •• •• ^^ 
■> also in case of re^captute • • • • 57 

To contrH>ute to general average • • • » 5§ 
Foreign ordinanoes not agreed on this • • 57 
•Question, if to contribute to gen. av. wh^ 

the payment of it shall dq^nd on the 

contingency of arrival? »4 •* •• ik 
Mast contribute ill ease of re-capture ». ik 
Seamen's wages to be deducted from 

freight in value for gen, nVf «nd why 59 



Fjiejght,— contbuei 

Case of no freight lo coBtrftule 1^ geD< 

A^« •• •• •• •• •• •• •• OiB 

Particular case id which frdight ^lught to 
coBtribute to defm¥ eiqpeDtas incur- 
red in recovering goo<ls (Hole) • . 63 

Case where the irndtnurUer enn goods mvist 

pay tbe freight {NoU) .^ .. .. 8Q 

Jb general no freight due unless-the goods 
be deliyered a);, the port of destina- 
tioB •• •• «• «• •• •• *•• %b% 

Iplxceptions to the rule •• •• .. .. %b^ 

]Pai11 freight to be paid on ddiverjr of goodS) 

however much they may be damaged ISO 

Whether the merchant can l^ally insore 

freight? .. ISa 

Custom in Spain with respect tp height 

ilfoU) .. .. .* .. .. .. 134 

Ofpolides on freight «• •• •« •• 173 

Jhe word fright does not occur in the 
Memoraodu^ used by the Insurance 
^pmpanies {Note)., •• ,« ,. 203 
{See VahMiUm$*) 

PENERAL AVE9AGE,--what constitntea a 

claim to it •• • Q 

May arise from two causes •• ^. «« 6» 7 
Requisites necessary to make the claim 

Yalid... «« i, •• 7 

l^pthiag kit iBunmcnt dmger justifies a 
(;l^jmpftbiskin4 ^, „ ^ ^. 1§ 
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Geis^M^l AvKRAGs^^coDtinued. 

Mfctdces of foragners on this head 77 1 e 
Cases of. claims for general average pn 

vHiich there is no dispute . , , . . . 3 

1. Jettison, the most ancient source of 
claim • ^ |x 

Contribution cannot be demanded for the 

jettison ofgoods that lie on the deck 13 

2. Damage done to cargo in eflfecting a 
jettison \ ^^ ^ j4 

3. Damage done to ship in eflfecting a 
jettiscm • . . ' ^ 1^ 

4. Cutting from, or slipping from mi- 
chors to avoid rocks, &c. , . , . i^, 

5. Cutting away masts, &c i/j^ 

6. Materials used at sea for purposes of 
general safety • . \. .... ., 17 

7. Loss on the Cargo sold in a foreign 
port, to pay charges . . , , ,\ jg 

& Freight of ditto ,, gi 

9, Pflotage op putting into a port in dis- 

^*«8s.. ; ^. ^^ 22 

JO. Expenses of unloading the cargo for 

the purpose of repairs, &c t^, 

11. Expenses of getting ship off th^ 
ground ^^ ^^ ^ 

When this becomes a general average, and 

when not .. .. ,, iB 

12. Hire of extra hands, &c * ih 

13. AH extra charges incurred for general 
good, &c ^\ ^^ 2^ 

J*. The sum paid to ships, boat^^, Sec. for 
W8wtaace,&c... ., ., .. ,^ ^ 



OxRXRAL AvERAGE»^--continued. 

15. Sidvage for re-capture • / ;t •T SI5 

1|3. Money, &c given by neutrals to re- 
lease ship, Ac, ••••.•• •• •• 26 

17* Charges for releasing, ship when un- 
justly detained • • •••••• • • 27 

Other subjects for general contribution 28 

Claims for general contribution which are 

doubtful or not aUowahle • . • . . . 29 

a* The repairs of damage sustained by 
ship purposely run ashore to avoid 
being .driven ashore • • it. 

Opinion of foreign ordinanees rejecting 

this question . « . . 30 

Contemporary writers not condnoive on 

this head .. .« •* ,. .^ .^ 32 
. Arguments against its h&a^ a subject of 

general contribution • • • . 32 to 34« 

b« Whether damage sustained by running 
ashore when chased by an enemy, be 
a subject of general contributicm? ' 35 

c* Damage and expense sustained in de- 
fending ship against an enemy . • . 36 

Decided in the affirmative by foreign or- 
dinances • • •• .. .. •• .. ih. 

Distinction necessary to.be made in this 

case •, • «• .t •; il, 

d. Expense of curing hurts of the crew 

in defending ship against the enemy 37 

e. Wages and provisions of ship's cmn- 

pany 38 

£ Repairs dpne to. ship in a foreign port; 40 
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GXNBRAX. AvSBAGBy^eOfitfBtiedL 

{^ Sum promised to seoiAep to^ewsi' 
IkmB duiog asloim, &c. not mover- 
able , 41 

• fiennuria ooi. tbe appoitioiiflWBBl; d^ geo. 

»3r. ... •• ••. .. •• •• •• 42 

Great vaiictioiidi fat die practice •« .^ «£• 

Ztetenni&atioDa of Eaglisli cspaits of jut- 
tice j&imiBh but Iktle autbority on 
dns subject .. ., .^ .« •• t£« 

Slip and cargo (if of any ndue) must al- 

waya contidbute « 45 

>Vheliier the foig^t on^t in some cases 

is not £0 satisfactorily settled • • • • Ur, 

: Value o£ die; cargo for gen. av. • • •«• ib. 

A^ustment in an intermediate pdrt al- 
ways to be.airoided . . ,» • • • • 49 

If the ship be lost and the caigo sent on, 

the frei]^ must contributie •• .* ih. 

Value of^iqEi for general aTeratge.. •• 51 

Value dSJrmght for goieral average* • • 56 

Foreign Ordmances dl&r in regard to tile 
vdneto contribute odhipi cargo and 
JrwigJU ... .. .* •• 45i51,56 

Seamen's wages not to contribute^— and 

why .^ .. ,. 59 

Some persons hold that provisions should 

not contribute . . «. ». •• .. 61 

No salisfiicfory reason- for this .. .. 62 

Case may oooinr in i^ich the sh^ alone 

shall pay the general average • • ib, 

Bewiarka on the Contributoiy Intieitst • • 64 
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OxKERAt AVERAGEyi-^COI^iQU^ 

Underwriters not liable to pajT general 
average a^ made upi^^ foreign eoun- 
tries. (Note) .. *. -.. .. .• 69 
GROSS PBOCEED&^-Tke only e^iit^ie 
mode of adjusting a particular ave^ 
ragi •. i. .. 120 

Detjermined bytheGoiirta of KiAg'^Bench 
and Common Pleas to be the law of 
England. .. ... ». .. ». .. 93 
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HAMBURGH,— Ordinance of, with respect to 
the intereft. in a policy, on goods 
(Note) .. .. .. .. .. .. 161 

{See IvT^ji^x o( Authorities cited;)] .. 

1, J. 

Indemnity. — Erroneous opinions respect- 

ingit •• •• •• •• .. •• 96 

Oa the principle of a salvage loss on a 
profitable market the merchant can 
never get his indemnity • • • • • 104>, 105 

Only one case where the merchant is in- 
demnified on the neat proceeds • • 112 

Of the Assured's indemnity when the ad- 
justment is made on the gross proceeds 1 29 

Mercantile indemnity — not the object of 

insurajice., •• •• .. •• •• ib, 
(See Particular Average.) 



INSURANCE,— Contract of, of much later dat^ 

than the contract of average • . . . 3 
When it commenced in this country un- 
certain '{tJbie) U\ 

Foreign writers on — a selection from their 
works would be useful to^ the practi- 
tioners in -Lloyd's (Note) •• •• 11 
Intention and end of insurance . . 65 to 97 
Not intended to aflford a meroandle indem- 
nity 129 

Vitiated, if goods are over-valued to de- 
fraud the underwriter . . . « . , 170 
On illegal insurances no return of premiuiti 

can be demanded-^and why . • • . 1^ 
Over insurancey a return of premium for 1 85 ' 
Double insurance, what • • • . .• . • • 186 
INSUR£R,-*Not always m the place jof the as- 
sured • • lOS 

His risk ends on the landing of the goods 127 
This of consequence to be i^collected 

{Nete) .• •. •*• 

INTER£ST^(<9AorO» a return of prcaninm foe 185 
J£TTISON,^the original source of genefal 

average contribution • • • • • • 9 

Laws of Rhodes on.. •• ib. 

Cases in which it may be made • • . . 12 
To lighten the ship in a storm . . . . 13 
Or when pursued by an enemy . . . « j^. 
Or when aground, for the purpose of float- 
ing her .. .. ^•. t^. 

Contribution cannot be demandedfor goods 

jettisoned^ -if they fie on the deck • . ib» 
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Insuranob^'— cohtinaed. 

Rules and exceptions with req»ect to con- 

' tributioBS for jettison .. •• 13,14 
Forms prescribed by ancient laws with re*- 

spect to jel^on •• .. %• .\ 28 
Fmud suspected when these forms haye 

been ioo fc^ei/ observed .. .. •» 29 

General principle to be adhered to • • ib, 

■ ■■■,. I 

K. 

KONIGSBURG,~Ordinance of, § 9, 10, 11, 
recommended to the perusal of the 
lawyers (Note)- ,. .. .. .. 30 

(See Index of Authorities cited*) 

L. 

LANDING, — of the goods — The insurer's risk 

ends on the landing of the goods , . 127 
This of consequence to be recollected 

{Note) .. it. 

LLOYD'S,— Custom of,— with respect to freight 

contributing to general average . . 58 
> Practice of, — with respect to cominission 

on damaged sales {Naie) .. -.. 100 
Evidence in courts of law, with respect to 
the custom oi, — should be taken with 
. greatcircumspection«->andwhy (iVo/e) 165 
The Pravisiottal Committee of Lloyd's re- 
commended a revision of the policy 198 
L0G-B00K,-^6f more use than a protest in as- 
certaining clahnsfbrpar/iai&iyon ship 157 
T 
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LONDON ASSURANCE COMPANY,— fim 
to discover the insufficienpy of :tiie 
Menwrandum to protect the in- 
surer .... .. 199 

They insert in the Memorandum the^words 
<< rice and saltpetre^*' among the arti- 
cles free of. aU averse .; ». .. ^1 
They do not insert freight in the Memo- 
randum (Note) 203 

LOSS,— from mistake, ignorance or negligence, 

is not a peril of the sea 1^ 

—therefore for such loss there is no claim 

on the underwriters • • H* 

Courts of law recognise but two kinds of 

loss, ioUU and average • • • . . • 6 
(See Partial Loss and Particular 
Average Loss^ &c.) 

M. 

MAGENS, — ^his recommendation tp merchants, 

&c. .. .. •. 239 

MANUFACTURED GOODS,— means of de- 
termining the market price of • • 106 
Form of adjustment of a particular ave- 

age on {AppemUx ii) . • . • • • . 234> 
MASTER.-— In what cases he has a full controul 

over the cargo {Note)... •. 18,19 
Whethtf he can refuse to deliver the goods 
to the merchant until he be satisfied 

for the general average? 50 

Custom on this point •* ^* ■•.n •• ^^< 
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Masteii,—- continued. 

Sttbjeet to penalty if he sail without^ or 
separate from coaioy without leave 
.. iXoln) .. .. ... .. *. .. 177 

MEM0ilANI>UM,-^r6nwks on the ., ... 197 
Many disputes haye arisen on it •.. . . ib. 

Different.heads of inquiry .. .. .. 198 

(I.) Of the Origin 9xA Intention o£ it .. 199 
When it first appeared m this country . . ib. 
Of much earlier date ia foreign countries ib. 
Foreign poUcies did not eobtain the condi- 
tion relative to the ship being stranded ib. 
(XL) Of the wwds Corny Fish, Salt, Fruit, 

, Flour and Seed .... . . « • . • ^01 

The word," Com" coin(9rehends peaa apd 

bean8»&c. .... .» .. .. .. »^« 

The word " Salt" does not comprehend 

saltpetre «• .. •• .. .« •. ib. 
(III.) Of the words free from overage 
under gSSper cent*, and under ^S per 
cent.im .^- ». .;:.-._. •• .. 202 
Words " free of average under £S per 

cent." distinctly understood . . • • ib. 
Some foreign .ordinancJS^s include general 

average in this.wairrakty {Nbite) • . ib. 
Difference of opinion with respect to the 
words " free of average under sB5 per 
cent." •..•••> ' . * » . • . • • • 203 
Purpose of inserting these clauses • • .. 204« 
gome foreign pcflidds insert, tbe trords 
/< loss or damage," instead of ^^ ave- 
rage 

T2 



ib. 
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Memorandum,— continued. 

l^en several articles are insured together 
the claim. should be analysed, — and 
why . . i . . . • 204 

Various clauses inserted inpolicies to guard 
the assured against the effisct of the 
above article i^« 

Usage on this head ^ . 206 

Case where it is thought the printed words 

should over-rule the written ones . . 207 

Intention of the Memorandum when first 

inserted {Note) 208 

Questions on average on skip not amount- 
ing to e€S per cent 209i 

Whether the claim for part. av. must 
amount to ggS or i£$ per cent, tvith' 
out charges ^ . . • . 21} 

(IV.) Of the words — ** warrantedfreefrom 
average unless general or the skip he 
stranded'' .. .. 213 

1. Of^ewords-^*^ warranted free from 

average'* • • • • ib. 

Two important cases on tMs point t^. 

First case detailed 214. 

Second case 216 

2. Of the meaning of the words << un" 

less general*' 218 

3. --— .^— ,— — — — « or 

the ship be stranded" .. .. .. 219 

(V.) Of the word *' Stranded" .. .. 222 

Opinions on ib. 

Definition of ,. .... .. .. .. 223 
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Cases determined on this head • . • . 224 

Lord Kenyon's opinion of ib* 

Lord £]lenborough*s opinion of . . 225, 228 
. His lordship's advice on this subject 

{Note) ..' 222 

MERCHANT,-- the custom in former times for 

him to sail with and take charge of 

his goods 9 

No ohligation on him to dispose of sound 

goods by public sale . • • . • • 1 96 
May at any time declare on the policy the 

interest insured, &c • . 170 

Opinion of Lord EUenborough on this head 171 

N. • • 

NEAT PROCEEIiS— This principle incorrect 

for adjusting a Particular Average 111 
It professes more than it accomplishes • • 119 

NEGLIGENCE, — ^mistakes or ignorance, of the 

master, &cy are not perils of the sea 150 

« 

o. 

ORDINANCES, foreign, though not in force in 
i England, are yet of authority ; and 

why {Note) .. 31 

P. 

PARTIAL LOSS.— Difference between the 
terms Partial Loss and ParHfalar Ave^ 
rage .. , •./ .,. .. 73 
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Partial I^oss,— continued. 
OnGoods;— » 
What 18 properly to called •. .; •. 138 

Mode of adjusting it ib. 

No difference of opinion on ibus head • . ih. 
•Mode ofadjusting a partial hss when ii 
and a particular average occur on the 

same interest 139 

OK SHIPS, — ^in what case the insurer shall be 

iable, not well determined .. •• 146 
Wear and tear of the voyage hot a subject 

of partial loss 147 

Illustration of this by example . . . . H. 
Difficulty in distinguishing wear and tear, 

and partial loss 157 

Cases which constitute partial lossy vi%. 
(1.) Damage done to a ship when forced 

on shore ^ • . 148 

(2.) Damage by collision . . . • • . t^. 

Foreign writers on this head 149 

(8.) Damage done to the upper works,&c. 151 
(4.) Boats washed oveffooard .. •• ib. 
(5.) Loss by lightning or accidental fire 152 
(6.) Loss incurred while scudding before 

the windy lying tOy &c. •• .^ •• 155 
(?•) Plunder or damage in consequence 

of capture • . ib, 

(8.) Damage done to ship when defend- 
ing her against an enemy • . • . 154 
Reason why this should be considered as 

a partial lofB 155 

(9.) Sails split, Sec. by carrying a press 

* of saitto escape capture^ 4c« • • • • ib. 



l^Al^tiAL libss,-— c^ontiiitted* 

Springing a leak at sea merely by strab'^ 

ing is y^JD^ a partial Ion .. •. «. 156 
Correctness of the claim depends greatly 
oh the skill and judgment of die per- 
son who makes the adjustment • • 157 
No rules can be given for all cases . . t^. 
Usual deduction in adjusting daim • • 158 
Equitable reasons for such deduction •• ib, 
PARTICULAR A VER AGE,-^Not an accurate 

expression (Note). • 72 

Difference between ii and a partial hss.. . 73 
The term should be confined to the mode 

of adjustment •...•• •• •• •• 72 

How the term is used ia this Essi^ • . 73 
Two modes of adjuadng *• • «. .w . ^ t^. 
Foreign writers afford little information on 

^ this subject .. •• 74 

. Of the mode called a Salvage loss^ — ^in what 

. it consists • • «.« •;••■'•• 75 
Only one case idiere it is correct to adjust 

a Particiolar Average^as a Sdle^ag'e /bi5 79 
Of the mode called a Particular Average 83 
Enquix^ inlio the histofy of •• .. •• 86 
; Supposed origin of adjusting a particular 
' average by reference to the market 
price, of the sound goods « • .. .. ib. 
Adjustment on the necU^roceeds was the 
generally, received doctrine , in this 
V country ,. •. .^ - •• •« ..88 
Adjustment on the gross-proceedsy when 

practised • • - • . • . • . 89 



380 INDEX. 

Pakticular AvBEAGEy— continued. 
Principle of adjustment at Hamburghin 1719 1 . 89 
. ■ . 1 I . ' in Lloyd's in 1750 • • • • i&« 
Ordinance of Amsterdam recc^inises this 

principle ih. 

Cause of Lewis v. Rucker • 90 

Cause of Johnson v. Skedden 91 

The gross-proceeds determined by law to 

be the true principle 93 

Some dissatisfaction still prevails in the 

. commercial world on this head • . 95 
Various illustrations of the modes of aid- . 

justing a particular average • . . . 97 
(1.) On the adjustment as s^stdvage lass 99 
. Reasons given for continuing this praetlce 105 
(2.) . On the adjustment^ on ihedifference 

between sound and damaged • • • . i07 
Three different modes of stating a parti- 
cular average {Note) •• /. •• 109 
Customary mode not the best • • • • ib. 
Question g£ replacing the damaged goods 

with sound considered 1 10 

Case to illustrate this • ,« t^. 

No. principle correct unless it refers to the 

prime cost and the market price • « 111 
(3.) On the adjustment on the neat-pro* 

ceeds .. ih. 

Material objections to this mode of ad^ 

justmen^ .. .. .. ., Ill to 119 

Examples in illustratioa « . 1 13 to 1 17 

(^) On the adjustment on the gnspfnh 

ceeds ; 120 
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Particular Av&RAoSy— contiiuied. 

Superiority of this mode shown by exam' 

pies 121 to 124 

Objections answered .. .. 124 to 129 
This mode peculiarly adapted to the ad- 
justment of claims, and why • . . • 129 
On the a8sured*s indcfmnity on this mode 

of adjustment. * •.. •• U* 

On selling whole packages of goods when 

only part is damaged • . . . • . t^. 
Reason given by the merchant for this . . 144 
On Shifjs ;•-*( See Partial Loss.) 
PASS£NG£RS,--not to contribute for their 

baggage in general average • • . « 44 

Ordinance of France opposes this ( Note) U, 

PETTY AVERAGE,— What is .. .. .. 3 

PILLAU and Konigsburg,^- onthe extent of the 

ports of (Note) 30 

PILOTAGE, on putting into a port in distress, 

a subject of general average •• •• 22 
PLUNDER, in consequence of capture, a par- 
tial loss •• •• .. 153 

POLICY,— the object of 97 

Written clauses in policies oyerruleprinted 

ones {Note) .... • 207 

(See Memoranclum,) 
PREMIUM,— return of ... . . . 175 to 196 

Under what circumstances the assured is 

entitled to a return of premium . . 175 
(1). When it is siifmlaied for in the po- 
licy. ^ .. .. id. 

In every claim of this nature the ship must 
have arrived at her ultimate port of 
destination . . . . 176 
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iPiURitHiM, — contiiitted. 

£jcceptwhere the return is for endbig ih^ 
voyage short of her ultimate pott ot 
desdnation «. •• .....'• 1^^ 

Hetum to be made if the ship depart with 

xionvoy . . . . 176 

Master must not leave the convoy inten- 
tionally .^ ,. 177 

Penalties for so doing (Note) .... il„ 

Cutiom of return in case of particular 

aver$ige 178 

The latv in opposition to this ib. 

In case of general averlige or recapture 

the insurer retains the whole premium 1 79 

Of return of premium for amt^a/ •• .. 180 

( 2. ) When a rettdm of premium is implied 181 

Of the cases where the whole premium 

shall be retained or returned 181 to 184 

Of a return of preoodum fbr short interest 

or over^imurame . . . . 184 to 186 
I M £or double insurance 186 

Of the cases where a half p^ cent^ should 

b^ retained by the insurer . . . . ib. 

This is a very ancient custom • ib. 

Reasons for the rule . • . . ^ . . . ib. 

Acknowledged and acted upon at iLloyd's it* 

(S.) Examples of cases where the prac- 
tice is not settled as to return of pre- 
mium after the termination of risk 

V/ASB I. *« #0 k'. •• '•.. ... XOif- 

\fASJL Jb, <«• -a. --. • ' \» * m •• l.iyX 

CasbS. .. .. .. 196 

PROTESTS,*^in general unsatijiftecory evidence 

in case of claim for partial loss . • 157 
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PttOVISIONS)— Some^ penons hold ^at they 

should be deducted frdm the fraght 

m apportioiimg the value to eontriT 

hute to general average •• «. 

No satisfactory reason for tins ;• . • 

Belotig to the ship and not to ^e freight 



61 
62 



25 



R; 



RANSOMi-^fonnerly the pral^tiee to ransom 

British 8hi|Ni when captured • . • . 27 

Now illegal , t^. 

RECAPTURE,— abuse which prevails with re-^ 
spect to it in the West Indies 
Order of the Privy Council with respect 

to it (Noie).. ) 

In case of re-capture the proper^xeverts 

by law to the original owner^ &c« 
Rule in France with respe^ to it > ( Noie)^ 26 
Salvage fixed by law to be paid in cases of t^. 
RECOMPENSE,— the items in general average 

which come under the head of . . S2 
Diffi^reneebetween a dmm for Recompense 

and one for BesHiuHon . . * . • . 21 
REPAIRS,^-of damages incurred during the 
voyage— -not a subject of general 

average » • •. 40 

RESTirvnON^—in what cases it is to be made 20 
Difference between a daim UncXestUuHon 

and onefor ifecomptfiiM^. •« .. 21 
RETURN OF PREMIUM,^ > 

(See FuvmvU'^K»rvRH of.) * 
ttIC£«--notcoBsidered'afi«^Com" 201 
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RISKy — ^Whc^B terminated, no dedcuratioti of m-, 

: terest can be made on the policy • . 171 
The law^fonnerly that it should attach ac- 
cording to priority of dates and sub- 
scriptions r- •• ^^ 

This in some cases more equitable than 

the present mode IS?, 196 

ROYAL EXCHANGE ASSURANCE COM- 
PANY struck out the word " Strand- 
ed'* from the Memorandum 199 

. They do not insert freight in the Memo- 
randum {Note) i. 20S 



S. 



S ALT, — this word in the Meii^orandum does not 

comprehend sa//pe(re •• •• ^« ^^^ 
SALVAGE, — Charges for re-capture,-*a sub- 
ject of general average • • • ^ • • 25 

Fixed by law .. 26 

Decreed by Admiralty Court to be due on 

freight of a cAor/erei ship •. •• 58 
Sti^vc^tf jLof.(.— Of the general mewiing of 

the term • • • • 78 

Assumes a complete abandonment of the 

goods 103 

. . (See Particular ,4verage,) 
SE AMENi^ — Their wages sedured to them on die 

bottom of the ship (Note) . . . . 75 
May Bue.in the Admiralty Court for their 

wages, if the owner be insolvent (Note) 76 
In case of shipwreck they have no lien on 

the 9alviige.for their W9g^ ,.; . ••. ih. 
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Sbamen, — continued. 

But should be paid for their trouble and 

risk .. .* .. 76 

Provision made by statute for this . . f£. 
It is agreed in all countries that if the ship 
and cargo be entirely losst they have 

no claim for wages ib* 

Should be paid wages in proportion to the 

neat amount of freight received ( Note) 77 

And see Note on this subject at length 75 to 78 

(See Wages,) 

SHIP — to contribute to general average . . . . 43 

What value shall contribute . . . • 51 to £6 

Custom of foreign countries on this head 51 

Present practice in England • . 52 

* Of the true pririciiJle . . - 54 

No general rule can be given on this sub- 
ject - and why .... ...... ih. 

Of particular averc^e or partial hss on ship 1 72 

Of the value of ship . . . . ; %h, 

' Shrp purposely run on shore— See General 
Average, 

(See Partial Loss on Ship.) 
SPECIE, — to contribute to general average the 
same as other merchandise, when la- 
den on board on freight . . . .- • . 44 

Otherwise not to contribute ih, 

STOCKHOLM,— policies of, insert " loss or da- 
mage" instead of " average" • . . . 204 
STRANDED,— meaning of the term .. .. 222 
What shall be considered as such « • . . 224 
' Foreign policies do not insert the condi- 
tion relative to the ship being stranded 1 99 



2H6 rNDBx. 

T|tAWDED,«->COIItiKIUed. 

Tbe XiOndQn AsjNuttHoe C^ioufvay were the 

first to strike out this conditkm • . 199 
(See MemornniMm^) 
SUGABy-^waahed oiiti (Hraetice of Uoyd's with 

respect t^ ^0m for , • . • • • . 903 

T. 

TOBACCO, — Clause inserted in policy when iii-» 
sured from the place of its growth,— 
and why , .. .. 208 

U, 

UND£RWRIT£RS.^Long pre-eminence of 

those of London . {Not^) • < - • . 5 

Kot liable to a claim £br general average, 
as made up in foretga couutries,^- 
and why (Nate) •• •• •• «• 69 

Judgment of Court of King's Bench on 

this subject {Note) ; ib. 

The underwriter has no concern with the 

fluctuation of the. markets •• .. 96 

To pay for goods damaged according to 

. cost, or value, in policy 109 

Have no claim on the merchant for duty 
returned by the revenue on damaged 
:gopds>— tsuodwhy •• ... .v .> 182 

Are liable to extra charges arising, on sale 

of damfiged goods »• • . > • • • 1S4 

If liable for amount of loss ^sustained on 
the sale of ^hok pachtge* of goods 
when only part damaged? • . • • |4S 
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UNITED STATES^^Polides of, insert << loss 

or damage" instei^l of << average " • . 2(H 



V. 



VAIiUATIONS,— (fato on which they are made 160 
(1.) On policies on goods • • . . . . ih. 
Principle upon which valuations of goods 

are made • . 161 

This principle undisputed in a total loss^ 

but not so in a partial one • « • . ibn 
The assured ought, even in a partial loss, 
to recover on the valuation in the po- 
licy, — and why 163, 164i 

Various opinions cited on this head 163 to 166 
Judgment of the Court of King's Bench 165 
Erroneous opinion prevalent in Lloyd's 166 
Origin of valued policies on goods • • ib. 
Objections against a valued pdicy, apply 

equally to a total as to a partial loss 167 
Objections to a gross valuation • • • . 168 

(2.) On policies on ships 172 

Value of a iship, — what • • • it. 

Value of ship may, in case o£ average or 
salvage lost make a material di£Eerence 

in the claim 172, 173 

(3.) On policies on freight . • • . 173 
Interest on a policy on freight, — what • . t^. 
(See also Cargo — Ship — Freight.) 
VALUE, — for General Average. Vide Contri- 
hutory Interest, 
(See also Cargo-^Ship — Rmghi.) 



288 INDEX. 



W. 

W A.GES. — Seamen's wages not to be made good 

by a general contribution, and why 38 
Not to contribute to general average . . 44 
To be deducted from the freight in appor- 
tioiung the value for general contri- 

'bution • • . • • • • • 58 

Reasons why they should not contribute 59 
One. case in which foreign irriters co(^ 

sider that they should contribute «• ib. 
Cannot be claimed unless the ship arrive 

(Note) 75 

(See also Seamen.) 
WARRANTY— ( See Memorandum.) 
WEAR AND TEAR,— of a Ship,--^what is con- 
sidered as such • • • • • . HTy 156 
(See Partial Loss on Ships.) 
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